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CHARTER-PARTIES. 
II. 


Repairs when Contract of Affreightment.— When the charter- 
party is a mere contract of affreightment, the law implies a stipu- 
lation on the part of the owner to keep the vessel in repair so as 
to make her seaworthy.! If the agreement of the owner contains 
an exception of perils of the sea, he is not bound to repair, if the 
vessel, having sailed in a seaworthy condition, is damaged by per- 
ils of the sea. But in such a case, if the vessel is in a place where 
she can be repaired, he ought not to go to sea with her in an un- 
seaworthy condition. He ought either to repair or stop. If he 
proceeds negligently, he is liable for a subsequent loss of the cargo 
arising from that negligence.? 

Repairs when Charter-party is a Demise. — When the charter- 
party is a demise of the vessel, the owner is not bound to make 
repairs during the term of the demise.* A vessel, however, is 
peculiarly liable to delay and accidents, and a continual care and 
expenditure are necessary to keep her seaworthy. It is, there- 
fore, usual to insert in the charter-party a covenant on the part 
of the owner to keep her tight, stanch, and strong. Under such 
a covenant he is not required to repair defects of which he has 
no knowledge, and which cannot be discovered by the use of 
usual and ordinary skill and care. He fully performs the obliga- 
tion thereby imposed if he repairs every defect as soon as it can 
be discovered by the use of due and reasonable diligence, and a 
proper opportunity can be had to make the repairs.* If the de- 


1 Ripley v. Scaife, 5 B. & C. 167; 8. c. 2 Worms v. Storey, 11 Exch. 427. 
2C. & P. 132; s. c.7 D. & R. 818; Pres- 8 Preston v. Tamplin, 2 H. & N. 363. 
ton v. Tamplin, 2 H. & N. 363. 4 Cook v. Gowan, 81 Mass. 237. 
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fect happens while the vessel is abroad, the charterer cannot call 
upon the owner to repair and demand a literal performance of 
the covenant; for it is necessarily understood that such defect is 
to be remedied by the care of the charterer. He may, however, 
provide whatever is necessary to enable the vessel to continue on 
the voyage and employment for which he has engaged her, and 
the owner must pay all the expenses necessarily incurred for that 
purpose! But he cannot abandon her while he can keep her 
afloat and suitably provided for the employment and destination 
for which she was hired.? If he stops to make repairs, he cannot 
claim any damage or reduction of freight by reason of the retar- 
dation of the voyage. Such delay is necessarily incident to the 
nature of the property which is the subject of the contract, and 
must be presumed to have been in contemplation of both parties 
when the charter-party was entered into. He takes on himself 
the risk of such delay as is necessary to enable the owner to per- 
form the covenant, and cannot subject the owner to any loss or 
damage resulting therefrom. Even if he spends money in mak- 
ing repairs, he has no claim against the owner for a loss of profits 
which might have been made by investing the money in cargo, 
although the vessel returned in part empty on account of a lack 
of funds to make the necessary purchases.* 

Well manned. — When the charter-party is a contract of af- 
freightment, the owner is bound to provide a vessel that is sea- 
worthy, and to keep her seaworthy during the voyage. It is a 
cardinal requisite to the fulfilment of this obligation that she be 
well manned, for a vessel is not fit to meet the ordinary perils of 
the sea unless she is furnished with an adequate number of persons 
of competent skill and ability to navigate her. She must, there- 
fore, be well manned when she sails homeward from a foreign 
port, as well as when she leaves the home port to enter upon the 
voyage.’ If she leaves port well manned, a disability of the crew, © 
which occurs from sickness or accident at sea, does not consti- 
tute a breach of the obligation.*? But the owner is not released 


1 Kimball v. Tucker, 10 Mass. 192; 4 Kimball v. Tucker, 10 Mass. 192. 
Putnam v. Wood, 3 Mass. 481. 5 Brown v. Ralston, 4 Rand. 504; The 

2 Kimball v. Tucker, 10 Mass. 192. Gentlemen, Ole. 110. 

3 Cook v. Gowan, 81 Mass. 237; Kim- ® The Gentlemen, Olc. 110; The Ethel, 
ball v. Tucker, 10 Mass. 192; Ripley v. 5 Ben, 154. 
Scaife, 5 B. & C. 167; s.c.2C. & P. 132; 7 The Gentlemen, Ole. 110; Beatson v. 
s.c.7D. & R. 818. Schank, 3 East, 233. 
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from his obligation because it is difficult or impossible to procure 
a competent crew in port. He assumes this risk abroad as well 
as at home.!_ Desertion of the seamen affords him no excuse. It 
is his duty to furnish a proper number of them properly bound 
to the vessel. He must see to it that his contract with them is 
kept during the voyage, so as to afford no justification for de- 
sertion, and he is clothed by law with the power to prevent 
unjustifiable desertion as well as to reclaim deserters. He as- 
sumes the risk of being able by these means to retain on board 
the seamen necessary to sail the vessel.* If a deviation arises 
from a breach of the obligation to furnish or keep the vessel well 
manned, the owner becomes the insurer of the cargo, and is liable 
for all damage sustained by it during the subsequent and new 
voyage.® 

Plage of Vessel. — A statement that the vessel is now lying in 
a certain harbor, or is at a certain place, is not a warranty, but a 
mere representation.* If the charterer, at the time of entering 
into the charter-party, knows that the vessel is not there, he can- 
not allege that he has been deceived or misled by the recital.5 
But the construction of such a statement depends not merely on 
the language of the charter-party, but upon the circumstances 
under which, and the purpose for which, it is made by the parties. 
If it appears from these circumstances that the object of the char- 
ter-party will in all probability be frustrated if the statement is 
not true, then the statement as to the locality of the vessel may 
be regarded as a substantive part of the contract, and construed 
to be a warranty of her locality.’ A statement that the ves- 
sel is expected to be at a certain port on or about a certain 
day is a warranty which is broken if she is in such a part of 
the world that she cannot reasonably be expected to be there on 
that day.’ 

Time of sailing. — When the charter-party is made, the vessel 
may be either at the port of loading or at some other port. It is, 
therefore, usual to insert some clause as to the time when she 
shall sail to the port of loading, or be at the port of loading, or 


1 The Gentlemen, Ole. 110. 5 Lovell v. Davis, 101 U. S. 541. 

2 The Ethel, 5 Ben. 154; Beatson v. ® Ollive v. Booker, 1 Exch. 416; Behn 
Schank, 8 East, 233. v. Burness, 3 B. & S. 751; s.c. 1 B. & S. 

8 The Ethel, 5 Ben, 154. 877. 

* Dimick v. Corlett, 12 Moo. P. C.199; 7 Corkling v. Massey, L. R. 8 C. P. 
Lovell v. Davis, 101 U. S. 541. 395. 
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sail from the port of loading. Such clauses are usually construed 
with strictness in favor of the charterer, because the whole suc- 
cess of a mercantile adventure, in ordinary cases, depends upon 
the promptness with which an engagement is performed. The 
state of the market at home and abroad, the nature of the com- 
modity, the rates of exchange and of freight, and various other 
circumstances which control the issues of profit and of loss, make 
despatch and certainty of the very first importance in commercial 
transactions. The result of a voyage may depend upon the day 
the vessel arrives at her port of destination, and the time of her 
arrival may be controlled by the day of her departure from the 
port whence she sails. If the stipulation is that the vessel shall 
sail to the port of loading on a certain day,? or arrive at the port 
of loading on a certain day,’ or be ready to receive her cargo at 
a certain time,* then time is of the essence of the contract. To 
do the act provided for on another and a later day alters the 
voyage and substitutes a different contract. Such a stipulation 
is therefore a condition precedent, and upon the non-performance 
of it by the owner the charterer is at liberty to abandon the con- 
tract and consider it at an end. He may in such case refuse to 
furnish a cargo, although the owner is prevented from doing the 
act by an inevitable accident, and the charter-party exempts him 
from liability for perils of the sea.5 A stipulation that the vessel 
shall leave port on a certain day, means that she shall leave the 
harbor on that day.® A stipulation that the vessel is about to 
sail from the port where she is, means that she is about ready 
to sail, and is not met if she has only begun to take in cargo.’ A 
stipulation to proceed forthwith without delay from the port 
where she is, is not complied with if she needs time to unload 
the cargo that she then has.° A stipulation that the vessel shall 
proceed forthwith to the port of loading, means that she will 
proceed by the usual and direct route to the port where she is 


1 Glaholm v. Hays, 2 Man. & G. 257; 4 Oliver v. Fielden, 4 Exch. 135; Weis- 
Lowber v. Bangs, 2 Wall. 728; s.c. 2 Cliff. ser v. Maitland, 3 Sandf. 318. 
157. 5 Croockewit v. Fletcher, 1 H. & N. 
2 Glaholm v. Hays, 2 Man. & G. 257; 893. 
Crooeckewit v. Fletcher, 1 H. & N. 893; 6 Van Bazzin v. Baines, 9 Exch. 523; 
Seeger v. Duthie, 8 C. B. . s. 45. Sharp v. Gibbs, 1 H. & N. 801. 
8 Shadforth v. Higgins, 3 Camp. 385; 7 Von Lingen v. Davidson, 4 Fed. Rep. 
Soames v. Lonergan, 2 B. & C. 565; 346; 8. c. 1 Fed. Rep. 178. 
Barker v. Borgone, 48 Md. 474. 8 Antole v. Gill, 5 Fed. Rep. 123; 8. c. 
7 Fed. Rep. 487. 
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to receive her cargo.! If the contract is for a stipulated time, to 
commence from a given date, time is of the essence of the con- 
tract the same as in a contract for a specified voyage. If the 
charterer cannot have the vessel for the specified time, he is not 
bound to take her for a shorter time, or a substantially different 
time ; and if he cannot get the vessel for the specified time, he 
may refuse to accept her.? 

There is a distinction between a stipulation to sail to the 
port of loading on a certain day, and a stipulation to sail to the 
port of loading with convenient speed. The former names 
the time clearly and unambiguously ; the latter expresses the time 
in terms so lax and ambiguous, that it may be judged of differ- 
ently by different men, for what is convenient speed depends 
upon the circumstances of each particular case. <A stipulation to 
sail with convenient speed is not, therefore, a condition precedent, 
for the intention to make a stipulation a condition precedent 
must be clearly and unambiguously expressed. Mere delay in 
sailing,* or a deviation in the course of the voyage to the port of 
loading,® will not release the charterer from the obligation to 
furnish a cargo. But the parties to such a contract contemplate 
a definite voyage or adventure, and there is necessarily an im- 
plied condition that the vessel shall arrive at the port of loading 
in time for it. This condition is a condition precedent. and its 
non-performance releases the charterer. If the delay, therefore, 
is so great that the object of the charter-party is wholly frustrated, 
then the contract does not bind the charterer; for a contract that 
is made with reference to certain anticipated circumstances, which 
without the default of either party do not occur, cannot be ap- 
plied to other circumstances which could not have been in the 
contemplation of the parties when it was made.® If the vessel is 
so badly injured while proceeding to the port of loading that she 
cannot be repaired within a reasonable time in a commercial 
sense, then the obligation of the charterer is at an end.’ A stipu- 

1 Lowber v. Bangs, 2 Wall. 728; s. c. 2 5 MacAndrewr. Chapple, L.R.1C. P.645. 
Cliff. 157. 6 Freeman v. Taylor, 8 Bing. 124; s. ¢. 
2 Tully v. Howling, L. R. 2 Q. B. Div. 1M. & Scott, 182 ; Jackson v. Union Marine 
182. Ins. Co., L. R. 8 C. P. 572; s. c. L. R. 10 
3 Dimick v. Corlett, 12 Moo. P. C.199; C.P.125; contra, Hurst v. Usborne, 18C. B. 
Tarrabochia v. Hickie, 1 H. & N.183; Mac- 144. 
Andrew vr. Chapple, L. R. 1 C. P. 643. 7 Jackson v. Union Marine Ins. Co., 


4 Dimick v. Corlett, 12 Moo. P. C. 199; L.R.8 C. P. 572; s.c. L. R. 10 C. P. 125; 
Tarrabochia v. Hickie, 1 H. & N. 183. Purvis v. Tunno, 1 Brey. 260. 
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lation to proceed with all possible despatch is the same as a stip. 
ulation to proceed with convenient speed.! A stipulation to sail 
forthwith is not a stipulation to sail immediately, but a stipula- 
tion to sail without unreasonable delay.” 

If the parties make no stipulation as to the day the vessel shall 
sail for the port of loading, or as to the time to be allowed for 
the voyage, the law implies a stipulation that she shall sail within 
a reasonable time, and proceed with reasonable despatch, and 
without unnecessary deviation. Such an implied stipulation is 
not a condition precedent which, if broken, will release the char- 
terer from his agreement to furnish a cargo,‘ unless the delay is 
so great that it deprives him of the whole benefit of the contract, 
or entirely frustrates the object he had in view in chartering the 
vessel. 

The Voyage. —If the vessel at the time when the charter-party 
is made is in the port of loading, the owner simply undertakes to 
receive the cargo and carry it to another port. The chartered 
voyage and the carrying voyage are then identical. If the vessel, 
at the time when the charter-party is made, is in a place other than 
the port of loading, the owner undertakes to sail to the port of 
loading, and there load, and thence proceed and carry the cargo to 
another port. In such case the chartered voyage and the carry- 
ing voyage are not identical, for there is a voyage to the place 
of loading which the owner undertakes to make, but on which 
he carries no cargo. The description of the voyage necessarily 
differs in each charter-party. It is usually made by describing in 
terms the place where it is to begin, and the place where it is to 
end. If the port of loading is not named in the charter-party, the 
charterer has the option to select the port, and he is bound to do 
so before the vessel sails. He has no right to send a person with 
her to name it, unless there is an express stipulation to that 
effect.6 Whenever he has the right to name a port, whether at 
the commencement of the voyage or at an intermediate port, 
he is bound to name it in a reasonable time.’ If the charterer 

1 Jackson v. Union Marine Ins. Co., 4 Chipsham v. Vertue, 5 Q. B. 265; 
L. R. 8 C. P. 572; 8. c. L. R. 10 C. P. 125. Fearing v. Cheeseman, 3 Cliff. 91; Hall v. 
2 Hudson v. Hill, 43 L. J. x. s. C.P. Hurlbut, Tan. 589; Hudson r. Hill, 43 L. J. 
273. C. P. x. 8. 273. 
8 Lovell v. Davis, 101 U. S. 541; Fear- 6 Freeman v. Taylor, 8 Bing. 124; 8. ¢. 
ing v. Cheeseman, 3 Cliff. 91; Clipsham v. 1 M. & Scott, 182. 
Vertue, 5 Q. B. 265; French v. Abenheim, 6 Rae v. Hackett, 12 M. & W. 724. 
27 N. Y. Supr. 1. 7 Woolley v. Reddilien, 5 M. & Gr. 316; 
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has an election between two ports for the delivery of the cargo, 
he cannot, after selecting one port, and having bills of lading 
issued accordingly, countermand that order, and select another 
port, without recalling the bills of lading or offering sufficient in- 
demnity against them.! Sometimes there is a requirement that 
the port shall be a safe port. This implies a port into which the 
vessel can enter, and from which she can depart without legal 
restraint, and without incurring more than the ordinary perils 
of the sea.2 It must be a port into which she can safely get as a 
loaded vessel, and always lie and discharge afloat. If she must 
discharge a part of her cargo at some place outside of the port 
before she can enter it, it is not a safe port. But it is not suffi- 
cient that the port is safe in the sense of navigation; it must be 
in such a condition that the vessel can safely enter it. Although 
she may enter it readily enough so far as natural causes are con- 
cerned, yet if by reason of political or other causes she cannot enter 
it without being liable to confiscation by the government of the 
place, it is not a safe port. The owner, however, is presumed to 
know the capacities of the vessel and the channel of the ports 
within the natural range of the adventure. He is, therefore, the 
proper person to determine whether his vessel can, or cannot, 
enter a particular port. If the port named is deemed unsafe, so 
far as navigation is concerned, he should object at the time. If 
he does not do so, but proceeds on the voyage, he is deemed to 
have waived the right to object.° If the owner does not know the 
condition of the port, he sometimes requires a guaranty of a cer- 
tain depth of water. The charterer is chargeable with a knowl- 
edge of the tonnage and draft of the vessel and the state of the 
port.6 If he gives a guaranty of a certain depth of water at the 
port, this applies not merely to the place where the cargo is act- 
ually received, but to the channel leading thence to the open 
sea.’ Although there is such a guaranty, yet the owner must 
exercise ordinary skill and judgment, and not permit the vessel 
8. c. 6 Scott N. R. 199; Sieveking v. Maas, Ben.381; The Maggie Moore, 8 Fed. Rep. 
6 El. & BI. 670. 620; Capper v. Wallace, 5 Q. B. Div. 163; 

1 Davidson v. Gwynne, 12 East, 381. Nelson v. Odiorne, 45 N. Y. 489. 

2 Atkins v. Fibre Disintegrating Co., 2 ® Belmont v. Tyson, 3 Blatch. 530; 
Ben. 381; Swain v. U. S., 5 Dev. 35. Nelson v. Odiorne, 45 N. Y. 489; Glover 

8 The Alhambra, L. R. 6 Prob. Div. 68; v. Thomas, 4 P. & C. 415. 
The Gazell, 11 Fed. Rep. 429. 7 Hart rv. Shaw, 1 Cliff. 358; s. c. 1 


4 Ogden v. Graham, 1 B. & S. 773. Sprague, 567. 
5 Atkins v. Fibre Disintegrating Co., 2 
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to be loaded down to an extent that will entail delay and damage.! 
Sometimes the provision is that the vessel shall go to the port, or 
so near thereunto as she can safely get. This stipulation is in 
the alternative, and gives the owner the right to go either to the 
port, or so near thereunto as the vessel can safely get. The ref- 
erence to the safety of the vessel is introduced for the purpose of 
showing where the alternative place is to be; under such a stipu- 
lation the primary obligation is to proceed to the port. The time 
for selecting the alternative does not arrive until the vessel gets 
within the ambit of the port, though she may not reach the actual 
harbor.2~ When she gets within the ambit of the port, the owner 
is bound to use all reasonable means to reach the port. If the 
obstruction to entering the port, therefore, is merely temporary, 
such as ice,® or shallowness? of water, or the condition of the 
tide,® or any other cause that is a mere incident of navigation, 
the owner is bound to wait until the obstruction can be removed. 
If the only impediment to proceeding further is overdraught, and 
the vessel may be sufficiently lightened by removing a part of the 
cargo without exposing her to extra risk or the owner to any 
prejudice, and without substantially breaking the continuity of 
the voyage, the owner is bound to lighten her and proceed to the 
port.’ If the port of loading is a bar harbor, the owner may take 
so much of the cargo as he safely can within the bar, and then 
demand a delivery of the rest outside of the bar.S But if the 
entrance to the port is prevented by some obstruction that cannot 
be overcome within a reasonable time, then the owner may adopt 
the other alternative, and go only so near unto the port as he can 
safely get. It is not necessary that the obstruction shall be 
either physical or permanent. If it is of such a character that the 
owner can only enter the port by waiting an unreasonable time, 
then it is deemed to be impossible to overcome it, for in matters 
of business a thing is said to be impossible where it is not practi- 


1 Burdge v. 250 Tons, 2 Fed. Rep. 6 McIntosh v. Sinclair, 11 Ir. C. L. 
783. 456. 

2 Schlizzi rv. Derry, 4 El. & BI. 873; 7 Capper v. Wallace, L. R. 5 Q. B. Div. 
Metcalfe v. Britannia Iron Works Co., 163; Hayton v. Irwin, L. R. 5 C. P. Div. 
L. R. 1 Q.B. Div. 613. 130. 

3 Metcalfe v. Britannia Iron Works Co., 8 Shield v. Wilkins, 5 Exch. 304; Gen- 
L. R. 1 Q. B. Div. 613. eral Steam Nav. Co. v. Slipper, 31 L. J. 

4 Schlizzi v. Derry, 4 El. & BI. 873. C. P. x. s. 185; Strugnell v. Friedricksen, 

5 Parker v. Winlow, 7 E. & B. 942; 12C. B.n. 8. 452. 

Bastifell v. Lloyd, 1 H. & C. 388. 
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cable, and a thing is impracticable where it can only be done at an 
excessive or unreasonable cost.! 

Condition Precedent. — Stipulations are either dependent or in- 
dependent. If they are dependent, then the performance of one 
is a condition precedent to the right to require the performance 
of the other. If they are independent, a remedy lies on the stip- 
ulation to recover damages for a breach of it; but it is not a con- 
dition precedent. Whether particular stipulations are conditions 
precedent or not depends solely upon the intention of the parties, 
to be gathered from the language of the instrument itself. When 
this intention is once discovered, all technical forms of expression 
are disregarded. One of the means of discovering this inten- 
tion is to consider whether the stipulations go to the whole con- 
sideration on both sides. If they do, they are mutual conditions, 
the one precedent to the other.? In other words, the real ques- 
tion, apart from all technical expressions, is what in each instance 
is the substance of the contract. In the application of these 


principles to charter-parties, it has been held that the owner, be- 
fore he can require the charterer to furnish a cargo, must be at 
the port of loading, or so near thereunto as he can safely get, 


where that is the stipulation,t on the day named,’ with a vessel 
that is seaworthy. In the absence of anything to the contrary, 
these stipulations are considered to be of the substance of the 
contract. In addition to these, the parties may, and frequently 
do, make other stipulations that are conditions precedent.’ If the 
quarantine laws of the port of loading require that the vessel 
shall be in quarantine before she can receive a cargo, she must 
do this before the charterer can be required to furnish it. But 
a stipulation that the vessel is tight, stanch, and strong,’ or to 
take an outward cargo,” is not a condition precedent. 


1 Dahl v. Nelson, L. R. 6 Ap. Cas. 38; © The Vesta, 6 Fed. Rep. 532; Stanton 


s.c. L. R. 12 Ch. Div. 568, 
2 Ritchie v. Atkinson, 10 East, 295; 
Havelock v. Geddes, 10 East, 555; Seeger 


v. Duthie, 8 C. B. x. s. 45; Lober v. Bangs,’ 


2 Wall. 728; s. c. 2 Cliff. 157; Behn v. 
Burness, 3 B. & S. 751; s.c.1 B. & S. 877; 
Deffel v. Brocklebank, 4 Price, 36; s. c. 3 
Bligh, 561. 

3 Bradford v. Williams, L. R. 7 Exch. 
259. 

4 Schlizzi v. Derry, 4 E. & B. 873. 

5 Oliver v. Fielden, 4 Exch. 135. 


v. Richardson, L. R. 7 C. P. 421; 8. c. 
L. R. 9 C. P. 390. 

7 Davison v. Mure, 3 Doug. 28. 

§ Holyoke r. Depew, 2 Ben. 234; Duff 
v. Lawrence, 3 Johns. Cas. 162; Sturgis v. 
Gairdner, 2 Brev. 233. 

® Tarrabochia v. Hickie, 1 H. & N. 183; 
Schloss v. Heriot, 14 C. B. wn. s. 459; 
Havelock v. Geddes, 10 East, 555. 

10 Fothergill v. Walton, 8 Taunt. 576; 
s. C. 2 Moore, 630 ; Storer v. Gordon, 3 M. 
& S. 308. 
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Lighters. — A stipulation that the cargo shall be received 
alongside the vessel is usually inserted in the charter-party, but 
it would be implied from the nature of the transaction even if it 
were not inserted. The charterer must, therefore, furnish lighters 
if necessary, where he agrees to furnish a full cargo,! or gives a 
guaranty of the depth of the water,? or stipulates that the vessel 
need only proceed as near unto the port as she can safely get. 

‘argo. — If the charterer does not furnish a cargo according to 
the contract, the owner is thereby released from it,t and may re- 
cover damages against the charterer for the breach.> If no time 
is mentioned, he is bound to furnish the cargo in a reasonable 
time.® If the charter-party is for successive voyages, a refusal to 
furnish cargo for an unreasonable time will release the owner 
from the obligation to perform subsequent voyages.’ If the 
charter-party stipulates for a certain number of lay-days, this is a 
provision for his benefit, and he is not in default until the lay- 
days have expired. But if before the expiration of the lay-days 
it is ascertained that he cannot furnish a cargo,® or if he refuses to 
furnish a cargo,’ the owner is not bound to remain until they ex- 
pire. Although he refuses to furnish a cargo before they expire, 
yet if the performance of the contract becomes illegal before they 
expire, he is not liable for a breach of the contract." Nor is 
he liable for a refusal if the vessel cannot enter the port of load- 
ing without risk of capture.” 

Unless there is a stipulation to the contrary, the charterer as- 
sumes the risk of all the acts of a foreign government, whether 
before or after the execution of the charter-party. He is, there- 
fore, liable for a failure to furnish a cargo, although a foreign gov- 
ernment forbids the exportation of the goods," or establishes an 


1 Belmont v. Tyson, 3 Blatch. 530. 8 Robertson v. Bethune, 3 Johns. 342. 

2 Burdge v. 250 Tons, 2 Fed. Rep. 783; 9 Blight v. Page, 3 Bos. & Pul. 295, note; 
Hart v. Shaw, 1 Cliff. 358; s. c. 1 Sprague, Benson v. Atwood, 13 Md. 20; Heckscher 
567. v. McCrea, 24 Wend. 304. 

3 Shield v. Wilkins, 5 Exch. 304; Cap- 10 Clarke v. Crabtree, 2 Curt. 87; s. c. 1 
per v. Wallace, L. R. 5 Q. B. Div. 163; -Sprague, 217; Hall v. Hurlbut, Tan. 
Strugnell v. Friedricksen, 12 C.B.w.s.452. 589. 

4 Bradford v. Williams, L. R. 7 Exch. 1 Avery v. Bowden, 6 El. & BI. 953; 
259. s.c. 5 El. & Bl. 714; Reid v. Hoskins, 4 

5 Thompson v. Inglis, 3 Camp. 428; El. & BI. 979; 8. c. 6 El. & BI. 953. 
Shield v. Wilkins, 5 Exch. 304. 12 Sturgis v. Gairdner, 2 Brev. 233. 

® Bradford v. Williams, L. R.7 Exch. 259. 18 Blight v. Page, 3 Bos. & P. 295, note; 

7 Bradford v. Williams, L. R. 7 Exch. Benson v. Atwood, 13 Md. 20. 
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embargo,! or prohibits all intercourse on account of the breaking 
out of a pestilence.? But he is not liable for a refusal to furnish 
a cargo if the contract is rendered unlawful by a subsequent law 
of his own government,’ or a declaration of war by it,‘ or by the 
laying of an embargo on the owner by way of reprisal and hostil- 
ity.” If a pass is necessary in order to enable a vessel to receive 
a cargo, and he undertakes to procure a pass, he is liable for 
a failure to furnish a cargo, although he could not get a pass, 
unless his inability to get a pass is owing to the unseaworthiness 
of the vessel.6 The charterer may limit his liability by exceptions. 
If he excepts the restraints of rulers, he will be excused from 
furnishing a cargo by a proclamation prohibiting exportation.’ 
If he excepts civil commotions, he must show a general disturb- 
ance of such a character as will, and actually does, prevent the 
loading of the vessel.® 
If the charter-party does not specify the kind of cargo that is 
to be carried, the owner is bound to receive such goods as are 
offered, whether heavy or light, bulky or compact, agreeable or 
disagreeable, unless they are noxious, infectious, or contraband.® 
If it provides that the cargo may consist of one or more of several 
articles, the charterer has the right to elect which of those articles 
he will supply,” and he may furnish any of the enumerated articles 
in such proportions as suits his own convenience, without any 
regard to the interest of the owner. Although in such a case 
he ships light articles, yet he will not be liable for any loss of 
freight arising from the inability of the vessel to carry a large 
cargo on‘account of the necessity of shipping ballast." Such an 
exercise of the privilege may be unreasonable; but the owner can 
only protect himself against it bya stipulation on his part. But 
if the charter-party provides that the owner shall receive broken 
stowage, the charterer is bound to furnish it, if it is needed to 
1 Sjoerds v. Luscombe, 16 East, 201. 1 C. P. 226; Weston v. Minot, 3 W. & M. 
2 Barker v. Hodgson, 3 M. & S. 267. 436; Seeger v. Duthie, 8 C. B. x. 8. 45; 
8 Barker v. Hodgson, 3 M. & S. 267. Rich v. Parrott, 1 Cliff. 55; s. c. 1 Sprague, 
4 Avery v. Bowdin, 6 El. & Bl. 953; 358. 
s.c. 5 El. & Bl. 714; Reid v. Hoskins, 4 1” Southampton Steam Colliery Co. v. 
El. & B1.979; s.c.6 El. & Bl. 953; Esposito Clark, L. R. 6 Ex. 53; Brown v. Putnam, 
v. Bowden, 7 El. & Bl. 763. 43 Mass. 275; Cuthbert v. Cumming, 10 
5 Touting v. Hubbard, 3 Bos. & P. 291. Exch. 809; s. c. 11 Exch. 405. 
® Kirk v. Gibbs, 1 H. & N. 810. 11 Southampton Steam Colliery Co. v. 
7 Bruce v. Nicolopulo, 11 Exch. 129. Clarke, L. R. 6 Exch. 53; Moorsom v. 


8 The Village Belle, 30 L. T. x. 8. 232. Page, 4 Camp. 103; Irving v. Clegg, 1 
® Anglo-African Co. v. Larnzed, L. R. Bing. N. C. 53. 
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make a full cargo.’ The cargo must be suitable to the capacity 
of the vessel as she was at the time of hiring, and the owner 
is under no obligation to remodel her, or in any way to change 
her construction. If, for instance, the cargo is to be spars or 
lumber, they must be of such size and length that they may be 
taken into the hold of the vessel without altering her? But 
if the cargo is suitable to the capacity of the vessel, it is not 
necessary that it shall be suitable to the state or condition in 
which the vessel is at the time of loading. The only limit in 
this respect as to the nature of the cargo is that of reasonableness, 
If, for instance, the charter-party simply provided for a cargo of 
merchandise, exceptionally large pieces of machinery or heavy 
guns would not be deemed a reasonable cargo.2 The goods must 
also be in such a condition and put up in such a form that they 
can be stowed and carried without damaging the rest of the 
cargo. Whether in any case the goods can be taken with safety 
to other goods, depends upon a variety of considerations, — the 
nature of the goods, the state of the weather, the voyage con- 
templated, the amount of cargo already received, and other par- 
ticulars.* If an article is shipped without notice that it is of 
a dangerous nature, the damage done thereby to the vessel and 
cargo must be borne by the charterer, although the article is not 
known to be dangerous at the time of shipment,® for he is pre- 
sumed to have the best means of ascertaining whether it is dan- 
gerous or not. If the charterer furnishes bundles larger than the 
contract permits, the owner is entitled to receive payment at the 
stipulated freight on as many bundles as the vessel could carry of 
the stipulated size.® If other cargo may be substituted at propor- 
tional rates, the proportion must be according to rates on the 
various articles at the port of loading.’ 

A tender of goods upon condition that the master will sign a 
bill of lading for a less rate of freight than that named in the 
charter-party is not a good tender in performance of the con- 
tract, and is equivalent to a refusal to furnish a cargo.’ If the 


1 Cole v. Meek, 15 C. B. x. s. 795. 5 Pierce v. Winsor, 2 Cliff. 18; s.c.2 
2 Huston v. Richards, 44 Me. 182; Sprague, 35. 
Beecher v. Bechtel, 3 Blatch. 40. ® Atkins v. Fibre Disintegrating Co., 2 
8 Stanton v. Richardson, L. R. 7 C. P. Ben. 381, 
421; s.c.L. R.9 C. P. 390. 7 Nelson v. Rickneizel, 3 Bosw. 459. 
* Boyd v. Moses, 7 Wall. 316; s. c. 5 8 Hyde v. Willis, 3 Camp. 202; Heck- 
Blatch. 357. scher v. McCrea, 24 Wend. 304. 
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charterer puts goods on board of the vessel, he has no right to 
require them to be unshipped, although he is unable to furnish 
the balance of the cargo.’ If the cargo after being put on board 
is damaged by fire in the port of loading, and then unloaded, he 
has the right to substitute a similar sound cargo in lieu of the 
damaged cargo.? If a part of the cargo is destroyed by fire after 
being put on board, he is bound to furnish the balance, if fire is 
one of the exceptions in the charter-party.* But if the vessel 
sails on the voyage with the cargo on board, he cannot be required 
to furnish another cargo, although the first is afterwards lost by 
the perils of sea,* or taken away by any other subsequent event.® 
Although the owner in case of a bar harbor is only required to go 
so near thereunto as he may safely get, yet if he receives a cargo 
within the bar, and starts upon the voyage, he cannot afterwards 
unload the cargo, and require the charterer to send it to him 
in lighters outside of the bar.® 

Full Cargo. — Whether the charterer is bound to furnish a full 
cargo or not depends upon the terms of the charter-party. If he 
merely agrees to pay a certain rate per ton, and there is no agree- 
ment, either express or implied, to furnish a full cargo, he is only 
bound to furnish so much cargo as he deems proper.’ But such 
an agreement may be implied from the terms of the instrument.® 
If there is such an agreement, he must furnish all the cargo that 
the vessel can hold and safely carry,® and in respect to this 
matter the description of the tonnage of the vessel in the charter- 
party is not conclusive, and does not estop either party as to her 
actual capacity.“ When the agreement is qualified by the words. 
“say about” a certain number of tons, he then undertakes to 
supply a full cargo if the vessel can only carry less than the stip- 
ulated number of tons, or about that number of tons if she can 
carry more. The word “about” means that the deviation must 
not be very large. The difference must be such as people ordi- 
narily include in the word “about.” If the capacity is greater, the 
charterer must furnish more than the stipulated number of tons, 

1 Pearson v. Grischen, 17 C. B. x.s. N. 8. 452; General Steam Nay. Co. v. 
352. Slipper, 31 L. J. C. P. x. s. 185. 

2 The Cargo, 6 Ben. 565. 7 Nelson v. Odiorne, 45 N. Y. 489. 

3 Jones v. Holm, L. R. 2 Exch. 335. 8 Duffie v. Hayes, 15 Johns. 327, 

4 Adamson v, Gill, 16 W. R. 639; s. ¢. ® Hunter v. Fry, 2 B. & Ald. 421. 
18 L. T. x. 8, 278. 10 Hunter v. Fry, 2 B. & Ald. 421; 


5 Smith v. Wilson, 6 M. & S. 78. Thomas v. Clarke, 2 Stark. 450. 
® Strugnell v. Friedricksen, 12 C. B. 
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but not exceeding three per cent thereon.!_ When the various 
articles are to be furnished in such proportions as to ballast the 
vessel, it is the duty of the owner to inform the charterer what 
proportions and quantities are needed.2_ The owner is bound to 
receive on board as much cargo as the vessel can carry in safety, 
having due regard to her tonnage, shape, and draught.2 And it is 
his duty to stow them in such a manner as to take a full cargo, 
for he is bound to know the construction and capacity of the 
vessel, the proportion of heavy and light goods wanted, and 
where and in what manner they ought to be stowed! But the 
depth to which a vessel may be laden with a particular cargo isa 
matter of judgment, and if the master is a person of competent 
skill and experience, and familiar with the vessel, his judgment, 
fairly and deliberately exercised in regard to the quantity which 
the vessel can safely carry, is binding, unless it is overcome by 
very clear evidence of a mistake.5 Although the charterer is 
entitled to the full capacity of the vessel, yet the owner may 
take merchandise as ballast, provided it occupies no more space 
than ballast would have done.® 

Damages for Failure to furnish a Full Cargo.— Although the 
charterer refuses to furnish a cargo when the vessel is tendered 
to him, yet the owner is not entitled to the stipulated freight, 
for the earning of freight depends upon the performance of the 
voyage, and not upon the offer to perform it.’ In such case he 
is only entitled to the damage that he has actually sustained, and 
the amount or measure thereof depends upon the circumstances 
of each case. It is his duty after the breach of the contract to 
seek other employment, so that no unnecessary loss shall be sus- 
tained ;® and in this respect it is immaterial whether the charterer 
agrees to furnish the whole, or only a part of the cargo.® He is 
bound to wait the stipulated number of lay-days if the number 
is stipulated, or a reasonable number if there is no stipulated 


1 Morris v. Levison, L. R. 1 C. P. Div. 4 Rich v. Parrott, 1 Cliff. 55; s. c. 1 
155. Sprague, 358. 

2 Rich v. Parrott, 1 Cliff. 55; s. c. 1 5 Weston v. Foster, 2 Curt. 119. 
Sprague, 358; Weston v. Minot, 3 W. & M. ® Towse v. Henderson, 4 Exch. 890. 
436. 7 Smith v. Wilson, 8 East, 437. 

8 Anglo-African Co. v. Larnzed, L. R. 8 Husten v. Richards, 44 Me. 182, 
1 C. P, 226; Duckett v. Salterfield, L. R. 3 Murrell v. Whiting, 32 Ala. 54; French v. 
C. P. 227; Parsons v. Ogden, 4 Blatch. 99; Abenheim, 27 N. Y. Supr. 1. 


Reynolds v. The Joseph, 2 Hughes, 58; ® Heckscher v. McCrea, 24 Wend. 304. 
Weston v. Minot, 8 W. & M. 436. 
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number, unless he ascertains before that time that he cannot 
obtain a cargo by waiting. If he ascertains this, then he is not 
merely not bound to wait, but he has no right to wait, and 
impose the charge of lying there on the charterer.! But if the 
charterer repudiates all liability under the charter-party, he may 
wait until the expiration of the lay-days.2 When the time for 
waiting required by law has expired, he must seek other cargo ; 
but he is not bound to go to a remote port, in the absence of a 
custom requiring him to do so.’ If the charterer repudiates all lia- 
bility under the charter-party, he is not bound to receive another 
cargo before the expiration of the lay-days, and no reduction of 
damage can be claimed on account of a cargo offered to him dur- 
ing that time. If he uses due diligence to obtain other cargo, 
the measure of damage is the difference between the stipulated 
freight less the expense that would have been incurred in earn- 
ing it, and the freight that was actually earned less the expense 
of earning it. If he does not use reasonable diligence to pro- 
cure other cargo, then the measure of damage is the difference 
between the stipulated freight less the expense of earning it, and 
the freight which could have been earned by the use of reason- 
able diligence less the expense of earning it. If the breach of 
the charter-party occurs in a commercial port, the proper meas- 
ure of damage is the difference between the rate of freight named 
in the charter-party and the rate in the port at the time of breach.’ 
The strict measure of damages is the difference between the stip- 
ulated freight and the cost of performing the contract.6 But this 
amount is subject to a reduction of such profits as the vessel does, 
or by a reasonable effort can, earn during the time necessary to 
complete the contract. If she has to wait after the time required 
by law has expired, the owner is entitled to deduct compensation 
for the delay from the amount she earns.’ If he sustains a loss 


1 Clarke v. Crabtree, 2 Curt. 87; 8. c. 1 
Sprague, 217; Benson v. Atwood, 18 Md. 
20; Hall v. Hurlbut, Tan. 589. 

2 Dimick v. Corlett, 12 Moo. P. C. 199; 
Hudson v. Hill, 43 L. J. C. P. x. 8. 273. 

8 Stackpole ». Wickham, 7 La. An. 
678. 

4 Dimick v. Corlett, 12 Moo. P. C. 199; 
Hudson »v, Hill, 43 L. J. C. P. x. 8. 273. 

5 Smith v. M’Guire, 3 H. & N. 554; s.c. 
1 F.& F. 199; The Vincennes, 3 Ware, 
171; Benson v. Atwood, 13 Md. 20. 


6 Heckscher v. McCrea, 24 Wend. 304; 
Murrell v. Whitney, 32 Ala. 54; Husten v. 
Richards, 44 Me. 182; Ashburner v. Bal- 
chen, 7 N. Y. 262; Dimick v. Corlett, 12 
Moo. P. C. 199; Watts v. Camors, 10 Fed. 
Rep. 145. 

7 Wilson v. Cammack, 7 La. An. 156. 

8 Morris v. Levison, L. R. 1 C. P. 
Div. 155; Utter v. Chapman, 38 Cal. 359 ; 
s. c. 43 Cal. 279. 

9 Husten v. Richards, 44 Me. 182. 
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instead of making profits in the employment of the vessel during 
the term of the charter-party, he cannot charge the expense 
against the charterer, for the charterer does not become a guar- 
antor incurring the hazard of whatever loss the owner may 
sustain by reason of a fruitless effort to obtain profitable employ. 
ment for the vessel.' If the owner is unable to procure any 
cargo, and the vessel performs the voyage without any cargo, 
the charterer must pay the same freight as if he had furnished a 
cargo.” If the charterer has the right to select several articles, 
the freight will be estimated by means of an average, so as to 
take neither the least nor the greatest possible freight.2 If the 
owner obtains a cargo at a higher rate of freight than that speci- 
fied in the charter-party, the charterer is not entitled to the 
freight in excess of the sum which he stipulated to pay, because 
the breach of the charter-party absolves the owner from any fur- 
ther prosecution of the voyage under the contract.* But if the 
owner in such case brings an action against the charterer for 
the breach of the charter-party, he can only recover nominal 
damages.® If the charter-party stipulates for the payment of a 
certain sum as liquidated damages for a breach of the charter- 


party, the owner is entitled to that sum without deducting the 
amount he may earn by obtaining a cargo from others.® 
Stowage.— In the absence of any custom or agreement to the 
contrary, it is the duty of the master on the part of the owner to 
receive and properly stow the cargo, so that the different goods 
may not be injured by each other, or by the motion of the vessel, 
or by leakage, and hence the owner is liable to the charterer for 


any loss arising from negligent stowage.’ A stipulation in re- 
gard to the employment of a stevedore is frequently inserted in 
the charter-party. If this is merely to the effect that the owner 
shall employ the charterer’s stevedore, it gives the charterer an 
option to select the stevedore. In such case he becomes a mere 


1 Utter v. Chapman, 43 Cal. 279; s. c. 
38 Cal. 359. 
-2 Clarke v. Crabtree, 2 Curt. 87. 
3 Thomas v. Clarke, 2 Stark. 450. 
4 Kleine v. Catara, 2 Gall. 61; Brown 
v. Putnam, 43 Mass. 275; Lidgett v. Wil- 
liams, 4 Hare, 456; Puller v. Staniforth, 11 
East, 232. 
5 Staniforth v. Lyall, 7 Bing. 167; 8. c 
4M. & P. 829. 


6 Bell v. Puller, 2 Taunt. 285; Puller 
v. Staniforth, 11 East, 232; Puller v. Halli- 
day, 12 East, 494; The T. A. Goddard, 12 
Fed. Rep. 174. 

7 Blaikie v. Stembridge, 6 C. B. Nn. 8. 
894; Richardson v. Winsor, 3 Cliff. 395; 
The Helene, Brow. & L. 415; The Casco, 
2 Ware, 188. 
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agent of the owner to employ a stevedore.! If he does not 
select one, the master is bound to stow the cargo? If the char. 
terer appoints a stevedore, the master may control the steve- 
dore with a view to the trim and safety of the vessel. In such 
case, however, the owner is not liable for any injury to the goods 
through the negligence of the stevedore in stowing them when 
he does not act under the master’s orders, although it is provided 
that he shall be paid by the owner.* But if the stevedore selected 
by the charterer is to act under the control and direction of the 
master, then the owner is liable for negligent stowage. If the 
charterer is aware of the way in which the goods will be stowed, 
and makes no objection, he cannot sustain any action for damage 
occasioned by bad stowage.® If the cargo is so stowed as to be 
difficult of access at an intermediate port where it is to be de- 
livered, the owner is bound to incur the expense of getting the 
goods in a condition to be taken from alongside the vessel, for 
this is a preliminary step necessary to be taken in order to make 
a proper delivery thereof.® 

Diligence in sailing. — Where there is no express agreement as 


to time for sailing or arrival, the obligation implied by law is that 
the vessel shall sail within a reasonable time, and proceed with 


all reasonable despatch to her destinatio:. What is reasonable 
in each particular case may be determined from the terms of 
the charter-party, the nature of the cargo, and the course of the 
trade in which the parties are engaged.? The owner, however, 
is not bound to make extraordinary efforts to complete the voy- 
age. He is only bound to use those means of despatch which 
are usual in the voyage.’ He is not responsible for the mere 
prolongation of the voyage, unless it is due to some act of omis- 
sion or commission on his part; for the duration of a voyage is in 
its nature fortuitous, and whether a prolongation is owing to a 
want of seamanship, diligence, or judicious conduct on the part 


1 Eastman v. Harry, 33 L. T. w. s. 800. 

? Anglo-African Co. v. Larnzed, L. R. 
1C. P. 226. 

3 Blaikie v. Stembridge, 6 C. B. n. s. 
894; Swainston v. Garrick, 2 L. J. nN. s. 
Ex. 255; The Catherine Chalmers, 32 
L. T. 8. 847. 

4 Sack v. Ford, 13 C. B. wn. 8. 90; 
Richardson v. Winsor, 3 Cliff. 395; Sande- 
mann v. Scurr, L. R 2 Q. B. 86; The 
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Helene, Brow. & L. 415; The T. A. God- 
dard, 12 Fed. Rep. 174. 

5 Major v. White, 7 C. & P. 41. 

® Roberts v. Shaw, 4 B. & S. 44. 

7 Lovell v. Davis, 101 U. S. 541; The 
Success, 7 Blatch. 551; M’Andrews v. 
Adams, 1 Bing. N. C. 29; s. c. 4 M.& 
Scott, 517; Bowley v. U. S., 8 Ct. Cl. 187. 

8 Granger v. Dent, Moody & Malkin, 
475. 
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of the master and crew, must be merely a matter of hypothesis 
and conjecture.!| Where the undertaking is to proceed from 
one port to another, a direct voyage is always prima facie in- 
tended ; and this presumption continues until it is shown that 
there is some custom to deviate, or proceed by some other course? 
A deviation from the proper route to save property is not a justi- 
fiable deviation,’ but a deviation to save life is justifiable. If 
the vessel is destined for a port that is known to be blockaded at 
the commencement of the voyage, she has the right to go to a 
convenient port for the purpose of ascertaining whether the 
blockade continues or not. If a master receives credible infor- 
mation that if he continues in the direct course of his voyage his 
ship will be exposed to some imminent peril, as, for instance, 
that there are pirates in his course, or icebergs, or other dangers 
of navigation, or that a war has broken out between his own 
country and that to which he is destined, he is justified in paus- 
ing and deviating from the direct course, and taking any step 
which a prudent man would take for the purpose of avoiding the 
danger.® If there is an unjustifiable deviation from the proper 
course, the owner is liable for any subsequent injury to the cargo 
occurring while the vessel is out of her course, although the de- 
viation does not cause the loss.’ If the vessel does not arrive at 
the port of destination on the day when she should arrive accord- 
ing to the terms of the charter-party, the measure of damage 
which the charterer is entitled to recover is the difference in the 
market value of the cargo on the day on which she should have 
arrived, and the market value on the day on which she does 
arrive.® 

Liability of Owner.— When the charter-party is a mere con- 
tract of affreightment, the owner is the carrier of the goods, and 
as such is responsible to the charterer for every loss or damage 
during the voyage, however occasioned, unless it happens by the 
fault of the charterer, or by the act of God or the public enemy, 


1 The Gentlemen, Ole. 110. 6 The Teutonia, L. R.4 P. C. 171; s.¢. 
2 The Onrust, 6 Blatch. 533; s. c. 1 L. R.3 A. & E. 394. 
Ben. 431. 7 Scaramanza v. Stamp, L. R. 4 C. P. 
8 Scaramanza rv. Stamp, L. R.4 C. P. Div. 316; s.c. L. R. 5 C. P. Div. 295; 
Div. 316; s. c. L. R. 5 C. P. Div. 295. Davis v. Garrett, 6 Bing. 716; s.c.4 M.& 
4 Scaramanza v. Stamp, L. R. 4 C.P. P. 540. 
Div. 316; s.c. L. R. 5 C. P. Div. 295. 8 The Success, 7 Blatch. 551. 
5 Stokely v. Smith, 2 Ben. 407. 
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or by some other cause or accident without any fault or negli- 
gence on the part of the carrier, and expressly excepted in the 
charter-party.! He is liable to the charterer for any damage to 
the goods that arises from his own negligence or that of his ser- 
yants.2. When the goods are to be taken on board at the expense 
of the vessel, he is liable for damage arising from negligence in 
shipping the goods.’ If any damage to the cargo in the course 
of the voyage is really attributable to the negligence of the owner 
or the master, the owner is liable although the loss arose imme- 
diately from some other cause.* If the vessel is stranded through 
the negligence of the master, the owner is liable for a jettison 
thereby rendered necessary.5 

A declaration of war between the government of the owner 
and the government of the charterer,® or the government of the 
country in which the port of destination is,’ dissolves a charter- 
party made before but which remains unexecuted at the time 
when war is declared, and relieves both parties from the further 
performance thereof, for it makes the further execution unlawful 
or impossible. If the government of the owner lays an embargo, 
this excuses him from proceeding on the voyage while it lasts ;® 
but as it is merely a temporary restraint, it does not dissolve 
the contract or excuse him from the performance of it. But it 
would seem, on principle, that the parties would be relieved from 
the contract if the embargo does not terminate within a reason- 
able time. A blockade of the port of departure by an enemy 
does not dissolve the contract, but only suspends its performance 
for the time, and the owner has a continuing right to wait until 
he has an opportunity to go to sea. If the owner at the time of 
signing the charter-party knows that the port of destination is 
blockaded, the existence of the blockade does not excuse him 
from the performance of the contract; for it is not unlawful for 

1 Donahue v. Kettell, 1 Cliff. 135; 8. c. 5 The Norway. Brow. & L. 377; s. c. 3 
3 Ware, 225; Richardson v. Winsor, 3 Moo. P. C. n. s. 245. 

Cliff. 395; The Tribune, 3 Sum. 144. 6 Brown v. Delano, 12 Mass. 370. 

2 Hotham v. East India Company, 1 7 Exposito v. Bowden, 7 El. & BI. 763. 
Doug. 272; The Gentlemen, Ole. 110; § Brown v. Delano, 12 Mass. 370. 
Hagar v. Clark, 78 N. Y. 45. ® Hadley rv. Clarke, 8 T. R. 259; vide 

3 Cooke rv. Wilson, 1 C. B. n. s. 153. Draddy v. Deacon, 2 Vern. 242; Jackson 

4 The Thomas Jefferson, 3 Ben. 302; rv. Union Mar. Ins. Co., L. R. 8 C. P. 572; 
The 0. & C. C. & F. Co. v. Huntley, L. RR. s. c. L. R. 10 C. P. 125. 
2C. P. Div. 464; Scaramanza v. Stamp, 10 Ogden rv. Barker, 18 Johns. 87; Pal- 
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neutrals to agree to sail to a port which is blockaded at the time 
when the voyage is commenced, where there is no premeditated 
intention of breaking the blockade if it shall be found to continue 
in force when the vessel arrives off the port.! But if a blockade 
is established at the port of destination after the execution of the 
charter party, it dissolves the contract, for it is illegal to attempt 
to break it.2 Where both parties are ready to perform the con- 
tract, but are prevented by some superior power, there each is 
excused from the performance thereof. If, therefore, a foreign 
government will not let the charterer furnish, nor the owner re- 
ceive, a cargo, the owner is not liable for the non-performance of 
the contract.® If the obligation of the owner under the charter- 
party is merely to use reasonable diligence to complete the voy- 
age, he is not liable for a delay arising from the impressment of 
the vessel by the government for public use.* If a seizure for 
an alleged violation of law is illegal, the restraint is merely tem- 
porary, and upon the restoration of the vessel the owner is bound 
to proceed on the voyage.® 

Exceptions. — Where there is a positive contract to do a thing 
not in itself unlawful, the contractor must perform it, or pay 
damages for not doing it, although, in consequence of unforeseen 
accidents, the non-performance of his contract has become unex- 
pectedly burdensome, or even impossible. But this rule is only 
applicable when the contract is positive and absolute, and not 
subject to any condition, either express or implied. Where, how- 
ever, from the nature of the contract, it appears that the parties 
must from the beginning have known that it could not be ful- 
filled, unless when the time for the fulfilment of the contract 
arrives some particular specified thing continues to exist, so that, 
when entering into the contract, they must have contemplated 
such continuing existence as the foundation of what was to be 
done, there, in the absence of any express or implied warranty 
that the thing shall continue to exist, the contract is not to be 
construed as a positive contract, but as subject to an implied 
condition that the parties shall be excused in case, before breach, 
performance becomes impossible from the perishing of the 
1 Medeiros v. Hill, 8 Bing. 231. Div. 443; vide Ye Seng Co. v. Corbett, 9 
2 The Tutela, 6 Rob. Ad. 177; Scott Fed. Rep. 423. 


v. Libby, 2 Johns. 336; Lorillard v. 4 The Onrust, 6 Blatch. 533; s. c. 1 
Palmer, 15 Johns. 14. Ben. 431. 


8 Cunningham v. Dun, L. R. 3 C. P. 5 The Newport, Swabey, 335. 
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thing without default of the contractor.!_ This principle is pecu- 
liarly applicable to charter-parties when they are mere contracts 
of affreightment. There the parties coutemplate the existence 
of both the vessel and the cargo during the voyage as the foun- 
dation of the contract. The rule is even broader than this. The 
owner, by a mere contract to carry, does not make himself re- 
sponsible for fortuitous events and accidents of major force, such 
as human sagacity cannot foresee nor human prudence provide 
against. An exception in case of inevitable accident, such as a 
public enemy, or a shipwreck, or a peril of the sea, is an exception 
which the law itself silently supplies without its being formally 
expressed. Casus fortuitos nemo praestat2 The owner may, 
however, take upon himself the risk of inevitable casualties.* 
Whether he does so or not in any particular case depends upon 
the stipulations which he agrees to perform. But in order to 
have this effect the language must be express, for he is never pre- 
sumed to make himself responsible for inevitable accidents.* In 
order to avoid such responsibility, it is usual to insert an excep- 
tion of perils of the sea in the charter-party. This exception 
embraces pirates,® and collisions that occur without the fault of 
either party,® but does not extend to a loss that arises from the in- 
sanity of the master.’ It does not excuse the owner from proceed- 
ing on the voyage where the obstruction is merely temporary and 
not such as to amount to an absolute prevention.S Although it 
is limited to perils of the sea during the voyage, yet if the vessel 
is to proceed from the place where she is to the place of loading, 
it applies to this preliminary voyage as well as to the voyage 
with cargo on board.’ But if there is no such preliminary tran- 
sit, then if it is so limited it does not apply during the time of 
loading, nor until the vessel breaks ground.” If the vessel is 
delayed by perils of the sea under a charter-party containing such 
an exception, the charterer is bound to furnish a cargo although 
she arrives after the usual season for shipping." 

1 Taylor v. Caldwell, 3 B. & S. 826. § Buller v. Fisher, 3 Esp. 67. 

2 The Casco, 2 Ware, 188; Reed v. 7 Higginson v. Weld, 80 Mass. 165. 
U.S., 11 Wall. 591; Brown v. Ralston, 4 8 Schlizzi v. Derry, 4 El. & BI. 873. 
Rand. 504; Hotham v. East India Com- 9 Barker v. M’Andrew, 18 C. B.n. 8. 
pany, 1 Doug. 272; East India Company 759; Hudson rv. Hill, 43 L. J. nx. s. C. P. 
v. Tod, 1 Bro. P. C. 405. 273; Harrison v. Garthorne, 20 W. R. 

® Shubrick v. Salmond, 3 Burr. 1637. 722; s. c. 26 L. T. n. 8. 508. 

4 East India Company v. Tod, 1 Bro. W” Crow v. Falk, 8 Q. B. 467; Valente 


P. C. 405; The Casco, 2 Ware, 188. v. Gibbs, 6 C. B. x. s. 270. 
§ Pickering v. Bulkley, Styles, 132. 1 Hudson v. Hill, 43 LJ. x. s. C. P.273. 
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It is usual to insert an exception of the king’s enemies; this 
means the enemies of the owner's sovereign.!. When there is 
such an exception, an apprehension of capture, founded upon 
circumstances calculated to affect the mind of a master of ordi- 
nary courage, judgment, and experience, will justify a delay during 
the course of the voyage.” 

It is usual to insert an exception of the restraints of rulers 
and princes. This applies to the owner alone, unless it is 
expressly stipulated that it shall be mutual.’ It diminishes the 
extent of his engagement merely, and imposes no obligation or 
responsibility on the charterer.t Although it is limited to the 
voyage, yet, if the vessel is to proceed from the place where she 
is to the port of loading, it applies to the preliminary transit as 
well as to the voyage in which the vessel is to carry cargo! If 
a blockade is established at the port of delivery, the owner may 
refuse to take a cargo, for the impossibility of performing the 
contract tn toto justifies him in refusing to perform that part of 
it which is possible, but which, without the possibility of per- 
forming the other part, is useless.6 In such case he is only 
bound to wait a reasonable time, prepared to carry out the con- 
tract if the restraint is removed; and if he chooses to take the 
risk and not wait for a reasonable time, he is in the same position 
if the event turns out right as if he had waited for a reasonable 
time.’ 

Damages against Owner. — If the owner refuses to take a cargo, 
or fails to take it at the stipulated time, without any legal excuse, 
the charterer is entitled to compensation for his actual losses and 
expenses incurred in and about the voyage, and for his labor and 
services in procuring another vessel.’ If the rate of freight has 
risen, he is entitled to the difference between the stipulated 
freight and the freight which he is compelled to pay to obtain 


1 Russel v. Niemann, 17 C. B. n. 8. Sjoerds v. Luscomb, 16 East, 201; Duff v. 
163. Lawrence, 3 Johns. Cas. 162. 
2 The Teutonia, L. R. 4 P.C.171; 8. c. 4 Duff v. Lawrence, 3 Johns. Cas. 
L.R.3 A. & E. 394; The San Roman, 162. 
L. R. 3 A. & E.583; The Express, L. R.3 5 Bruce v. Nicolopulo, 11 Exch. 129. 
A. & E. 597; The Heinrich, L. R. 3 A. & ® Geipel v. Smith, L. R. 7 Q. B. 404. 
FE. 424; Pole r. Cetovich, 9 C. B. x. 8. 7 Geipel v. Smith, L. R. 7 Q. B. 404. 
430; The Wilhelm Schmidt, 25 L. T. n. s. 8 The Tribune, 3 Sum. 144; Pearl 
34. River Nav. Co. v. Douglass, 7 La. An. 
8 Blight rv. Page, 3 Bos. & P. 295, note; 631; Parsons v. Ogden, 4 Blatch. 99; s. ¢. 
Touting v. Hubbard, 3 Bos. & P. 291; 23 How. 167. 
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another vessel.! If the charterer was to have the cargo at a 
certain price on a certain day, and through the default of the 
owner is compelled to pay a higher price, he is entitled to recover 
the difference from the owner, unless he received a similar 
advance on the sale thereof? But he cannot recover the profits 
he expected to make on the voyage,’ or the damage he sustained 
from inability to fulfil a contract previously made.t Although 
a third person who ships goods has agreed to sell them to the 
charterer, yet he has the right to insist that the bill of lading 
shall make the goods deliverable to his own order, and the owner 
is not liable to the charterer for issuing it in that manner, for he 
can only accept or reject them as offered. 

Penalty. — A’ clause is sometimes inserted allowing a penalty 
for the non-performance of the charter-party. It is generally so 
expressed that the penalty will alike be incurred by the non- 
performance by either party of any of the numerous stipulations 
in the charter-party, although the actual damage caused by a 
failure to perform some of them may be very trifling in amount 
and capable of very exact pecuniary estimation. Hence the 
penalty is never regarded as liquidated damages.® 

Time when Obligation to load or discharge commences.— The 
act of loading or unloading a vessel is a joint act, in which the 
owner and charterer have each a part to perform. This act must 
be done at the place named in the charter-party for performing 
it. This place may be a large space, in several parts of which 
a vessel may load or unload, as a port or dock; or it may bea 
limited space in which the vessel must be in order to load or 
unload, as a particular quay or a particular part of a port or 
dock. The liability of the charterer as to his part of the joint 
act of loading or unloading does not accrue until the vessel is in 
the place named, as that at which the carrying voyage is to begin 
or end, and she is ready, so far as she is concerned, to load or 
unload. If the place named is a quay, then the vessel must be 


1 Higginson v. Weld, 80 Mass. 165; ® Higginson v. Weld, 80 Mass. 165; 
Oakes v. Richardson, 2 Low. 173. Dimick rv. Corlett, 12 Moo. P. C. 199; 
2 Featherston v. Wilkinson, L.R.8 Ex. Watts v. Camors, 10 Fed. Rep. 145; Swain 
122, v. U. S., Dev. 35; Ye Seng Co. v. Cor- 
® The Tribune, 3 Sum. 144. bett, 9 Fed. Rep. 423 ; vide Nielson v. Read, 
4 The Tribune, 3 Sum. 144. 12 Fed. Rep. 441. 
5 The M. K. Hawley, 2 Low. 447; Gar- 
rabon v. Kruft, L. R. 10 Exch. 274. 
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alongside of the quay.! If the place named is a dock, then the 
vessel must enter the dock, but need not be at the particular 
berth at which she is to load or unload If the place named is 
a port, then it is not sufficient for the vessel to arrive at the port, 
but she must be at the usual place of loading or unloading in the 
port, not the actual berth at which she loads or unloads, but 
the dock or roadstead where loading or unloading usually takes 
place? If the usage of the port is to unload a part of the cargo 
at a certain place within the port, and then go in further and 
discharge the rest of the cargo, the voyage ends when the vessel 
arrives at the first place.* If one place is substituted for another 
after the execution of the charter-party, the rights of the parties 
are the same as if that place had been originally ‘named.® If the 
stipulation is that the vessel shall go to a particular dock, then 
the owner must procure the vessel admission into the dock. 
The general rule as to the time when the liability of the char- 
terer begins may be modified by express contract or by the con- 
duct of the parties. If the charterer has an election of several 
ports, and on arriving at one and finding a prohibition of a 
permanent nature persists in staying there, the vessel will be 


deemed to have arrived at the port, although the prohibition is 
against the entry of the vessel into the port, especially if there 
is an exception of the restraints of rulers and princes on the part 


of the owner.’ Although the port at which the vessel is to be 
loaded is not a port of entry, yet if the charterer directs the 
owner to go to another port to make the entry and assents to 
the delay, the arrival at the first port will be deemed to be an 
arrival at port.§ In order to avoid the obligation of going to 
the place when the entry may be obstructed, a clause is usually 
inserted that the vessel may go to the place, or so near thereunto 
as she can safely get. Under such a clause the removal of a part 


1 Strahan v. Gabriel, L. R. 12 Ch. Div. 
590, cited. 

2 Randall v. Lynch, 2 Camp. 352 ; Tap- 
scott v. Balfour, L. R. 8 C. P. 46; Davies 
v. McVeagh, L. R. 4 Ex. Div. 265; Rowe 
v. Smith, 10 Bosw. 268; Fulterer v. Aben- 
heim, 10 Phila. 225. 

3 Tapscott v. Balfour, L. R. 8 C. P. 46; 
Kell v. Anderson, 10 M. & W. 498; Brown 
v. Johnson, 10 M. & W. 331; s. c. Car. & 
M. 440; Brereton v. Chapman, 7 Bing. 


559; Ashcroft v. Crow Orchard Colliery 
Co., L. R. 9 Q. B. 540. 

4 M’Intosh v. Sinclair, 11 Ir. R. C. L. 
456; Caffarini v. Walker, 10 Ir. R. C. L. 
250; Caffarini v. Walker, 9 Ir. R. C. L. 431. 

5 Jackson v. Galloway, 6 Scott, 786; 
Swain v. U. S., Dev. 35. 

6 Dahl v. Nelson, L. R. 6 Ap. Cas. 38; 
s.c. L. R. 12 Ch. Div. 568. 

7 Duff v. Lawrence, 3 Johns. Cas. 162. 

8 Rupp v. Lobach, 4 E. D.- Smith, 69. 
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of the cargo does not in all cases constitute the commencement 
of a discharge of the vessel. In some cases the place may be 
at such a distance from the port as not, on any construction of 
the words, to be as near thereunto as she can safely get. In 
other cases the amount necessary to be removed may be so small, 
as, for instance, where the purpose is slight lightening to enable 
a vessel to cross a bar,! or the necessity for the removal may have 
arisen from circumstances so exceptional and outside the con- 
templation of the parties to the contract, that the act may be 
deemed to be one rendered necessary by navigation, and not a 
part discharge. The nature of the act is to be determined from 
the terms of the contract and the usage of the port.2 If the 
vessel cannot reach the place, on account of over-draught, with- 
out removing a large portion of the cargo, the voyage may be 
deemed to be at an end.’ If the entry to the place is prevented 
by an obstruction of such a character that it cannot be overcome 
within a reasonable time, having regard to the object of the adven- 
ture, then the vessel is as near thereunto as she can safely get, and 
the place at which she has so arrived becomes the place of dis- 
charge.* When the vessel has arrived at the place named as a 
place for loading, the owner must give notice to the charterer of 
her arrival and readiness to load.’ If the place named is a port or 
dock, the notice may be given though the vessel is not then in 
the particular part of the port or dock in which the cargo is to be 
loaded. But if the place named is a particular berth or a par- 
ticular part of the port or dock, the notice cannot be given until 
the vessel is at the place named, although the vessel is in the 
port or dock in which the place named is situated.® If the cus- 
tom of the port requires one day's notice, then, in the absence of 
any stipulation to the contrary, the liability of the charterer does 
not arise until the day after the notice.’ When the place named is 
a place for unloading, the liability of the charterer accrues as soon 
as the vessel is in the place named, and is ready so far as she is 


1 Brereton v. Chapman, 7 Bing. 559; 4 Dahl x. Nelson, L. R. 6 Ap. Cas. 38; 
Parker v. Winlow, 7 E. & B. 942; Bastifell s. c. L. R. 12 Ch. Div. 568. 
v. Lloyd, 1 H. & C. 388. ® Stanton rv. Austin, L. R. 7 C. P. 651; 
* M'Intosh v. Sinclair, 11 Ir. R. C. 1. 268 Logs of Cedar, 2 Low. 378; Rupp ev. 
456. Lobach, 4 E. D. Smith, 69. 
® Capper v. Wallace, L. R. 5 Q. B. § Dahl v. Nelson, L. R. 6 Ap. Cas. 38; 
Div. 163; Hayton v. Irwin, L. R.5 C.P. s.c. L. R. 12 Ch. Div. 568. 
Div. 130. 7 Barker v. Borzone, 48 Md. 474. 
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concerned to unload, and the owner, in the absence of any stipu- 
lation, is not bound to give notice that the vessel has so arrived 
and is so ready.! But if there is a stipulation for a notice, this 
implies that there shall be an agent at the place of delivery to 
whom notice may be given.” 

Place of Discharge.— When the place named in the charter. 
party is not the place of actual discharge, the charterer has the 
right to select the place of discharge, but it must be one within 
the terms of the charter-party. He cannot go out of the port of 
delivery, and even in the port he can only select one of the 
usual places of discharge. He cannot select a place which will 
involve greater delay than the charter-party allows,’ or which is 
out of the regular course of navigation and only accessible at rare 
intervals. If he selects a dock, he must select one into which 
admittance can be procured. Although the owner enters one 
dock before notice, yet upon notice before commencing to dis- 
charge he is bound to go to another dock, and cannot require 
the payment of his expenses in entering the first dock to be paid 
before he will consent to go. The obligation of the owner under 
the charter-party is not alone to carry the cargo to the port, but 
in addition to deliver it according to the usage of the port. 
Hence, if the custom of the port allows the charterer to require 
the vessel to discharge her cargo at different places, he may 
name more than one.’ If the usage of the port is to deliver at 
one place within the port such portion of the cargo as will enable 
the vessel to go up to a certain other place within the port, the 
owner is bound to go from the place where the voyage is ended, 
and a part delivery has been made to the other place where, 
according to the usage, the delivery is to be completed.§ 

Time for loading or discharging. —The time to be allowed 
for loading or unloading depends upon the stipulations of the 
charter-party, and these differ in different instruments. In some 
cases there is no stipulation as to time ; in other cases there is a 
stipulation for a certain number of lay-days, or for a certain num- 


1 Dahl v. Nelson, L. R. 6 Ap. Cas. 38 ; 6 The Felix, L. R. 2 A. & E. 278. 

s.c. L. R. 12 Ch. Div. 568. 1 The Mary E. Taber, 1 Ben. 105; 
2 Brown rv. Ralston, 9 Leigh, 532. Moody v. Laths, 2 Fed. Rep. 607 ; 268 Logs 
3 Davis vr. Wallace, 3 Cliff. 123. of Cedar, 2 Low. 378. 
4 Parker v. Winlow, 7 E. & B. 942. 8 McIntosh v. Sinclair, 11 Ir. R. C. L. 
5 Dahl v. Nelson, L. R. 6 Ap. Cas. 38; 456. 

s. c. L. R. 12 Ch. Div. 568. 
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ber of lay-days and demurrage-days ; and in other cases there 
is a stipulation for a certain degree of despatch. If there is no 
stipulation as to time, the obligation implied by law is that it 
shall be done in a reasonable time.!’ A reasonable time for doing 
an act means a reasonable time under all the circumstances of 
the case. If certain facts were known to both parties at the 
time of the execution of the charter-party, these may be consid- 
ered in determining whether the time is reasonable. There are 
also several distinctions which must be considered in determining 
whether the time is reasonable. There is a distinction between 
an undertaking to do an act which depends upon the custom of 
the port, such as supplying lighters or other appliances for load- 
ing or unloading the vessel, and an undertaking to do an act 
which falls entirely upon the charterer himself, so that he may 
choose his own mode of doing it, such as an undertaking to supply 
acargo.? In the former case the charterer is not liable for the 
delay, as, for instance, when it is difficult to procure lighters.‘ 
In the latter case he may choose his own mode of fulfilling his 
undertaking, and if some unforeseen cause prevents him from 
performing what he has undertaken within a reasonable time, he 
is responsible for the damage. In other words, in estimating the 
time no account can be taken of any peculiar difficulty which 
may arise from the mode in which he chooses to perform the act; 
for a reasonable time means a reasonable time under ordinary 
circumstances, and not under peculiar circumstances, which were 
not within the contemplation of both parties. But where the 
act to be done is one in which both parties to the contract are to 
concur, and both, being ready to do it, are prevented from doing 
it by some superior force or unforeseen impediment, there neither 
is liable to the other for any damages sustained by the non-per- 
formance of the act.5 

When the charter-party provides that the vessel shall be loaded 
or unloaded in a certain number of days, these are called lay- 

1 Harris v. Dreesman, 23 L.J.n.s. Ex. Cas. 599; s.c. L. R. 4 Ex. Div. 155; 
210; Pearson v. Grice, 8 Fla. 214; Dahl Wright v. New Zealand Shipping Co., 
v. Nelson, L. R. 6 Ap. Cas. 38; s.c.L.R. L. R. 4 Ex. Div. 165. 
12 Ch. Div. 568; Fowler v. Knoop, L. R. 4 Adams v. Royal Mail Steam Packet 


4 Q. B. Div. 299; Esseltyne v. Elmore,7 Co., 5 C. B. x. s. 492. 
Biss. 69. 5 Ford v. Cotesworth, L. R.4 Q. B. 127; 
? Harris v. Dreesman, 23 L. J. N.8.Ex. s. c. L. R. 5 Q. B. 544; Esseltyne v. El- 
210. more, 7 Biss. 69. 
3 Postlethwaite v. Freeland, L. R. 5 Ap. 
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days, because it is stipulated that the vessel shall lie in port 
during those days to take in or discharge cargo. These days are 
of two kinds, viz. running days and working days. Running 
days are days as they run day by day, from the time when the 
vessel is ready to load or unload; they are successive or consee- 
utive days, without regard to the question whether they are days 
on which work can be done or not.!. The term “days” means 
the same thing as running days, viz. consecutive days.2 The 
term “running days” throws upon the charterer all the risks of 
detention by intervening Sundays® and holidays,‘ as well as by 
the ordinary interruptions incident to the business, such as 
custom-house and port regulations in reference to the manner 
of taking in or discharging cargo, or a lack of wharfage or light- 
erage facilities. Working days mean days on which work can 
be done. The term excludes from the computation Sundays,® 
holidays,’ and days on which cargo cannot be loaded or unloaded 
on account of the state of the weather, or of some obstacle at 
the place of loading or unloading, or of any other cause? 
Where work may be done by night as well as by day, the term 
“working day” does not mean a day of any particular length, but 
working as opposed to a Sunday ora holiday.® A fraction of a 
day is counted as a whole day, for there can be no division of a 
day without an express stipulation to that effect° Although 
there is a custom of the port to count the first day and the last 
day as one day, yet a special contract will override the custom.” 

A provision for running days is in effect a positive stipula- 
tion by the charterer that he will load and unload within the 
time mentioned, and if he does not do so he is liable for the 
damage thereby sustained. In other words, he assumes the risks 
of the various vicissitudes of the business, including even inevi- 
table accidents. He is, therefore, liable, although he was pre- 
vented from complying with his contract within the stipulated 


1 Davis v. Pendergast, 16 Blatch. 565; ton, L. R. 10 Q. B. 346; Benson v. At- 
s. c. 8 Ben. 84; Crowell v. Barreda, 82 wood, 13 Md. 20; Brooks v. Minturn, | 
Mass. 471. Cal. 481. 
2 Brown v. Johnson, 10 M. & W. 331; 7 Brooks v. Minturn, 1 Cal. 481. 
8. c. Car. & M. 440. § Crowell v. Barreda, 82 Mass. 471. 
3 The Mary E. Taber, 1 Ben. 105. 9 Laing v. Hollway, L. R. 3 Q. B. Div. 
4 Field v. Chase, Hill & D. Sup. 50. 437. 
5 Davis v. Pendergast, 16 Blatch. 565 ; 1 Commercial Steamship Co. v. Boul- 
8. c. 8 Ben. 84. ton, L. R. 10 Q. B. 346. 
6 Commercial Steamship Co. v. Boul- 11 Reynolds v. The Joseph, 2 Hughes, 58. 
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time by the ordinary vicissitudes of the weather,! or by the 
blocking up of the vessel by ice,? or by the difficulty of obtain- 
ing lighters,® or by the difficulty of extricating the goods intended 
for the vessel on account of the crowded condition of the wharf,! 
or by inability to get at the goods because they are in the bottom 
of the hold,’ or by an inability to get a berth on account of the 
crowded state of the dock,® or by the necessity of complying 
with the revenue laws of a foreign country,’ or by the refusal 
of the collector of a foreign port to permit the unloading,® or 
by the refusal of the officer of the customs to permit the cargo 
to be landed on the ground that the importation is illegal,® or 
by inability to unload the cargo because the importation is pro- 
hibited,! or by non-payment of duties,!! or by the wrongful act of 
some third person,” or by his refusal to pay freight daily for the 
amount of goods delivered each day,” or by the inability of the 
vessel to enter because she arrived in the holidays,,unless he 
shows that the owner is bound to obtain the necessary papers.!* 
But he is not liable for a detention by capture on the part of 
a belligerent power, for his stipulation applies only to a detention 
that is in a certain sense voluntary, although it is rendered nec- 
essary by other causes.’ If the delay is caused by the default 
of the owner or his agent, then the charterer is not liable. When 
the vessel is seized for a breach of the revenue laws through the 
fault of the master,'® or when the master is negligent in getting 
a clearance from the custom-house,” or when there is a defi- 
ciency of cargo which might have been avoided if the master had 
used due diligence in proceeding to the port of loading,’ — the 
time that is thus lost cannot be computed in determining the 
liability of the charterer. But if the master at the request of 
the charterer delays to get the necessary papers from the custom- 
house in order to discharge the vessel, then the charterer is 
liable for the delay.” 


1 Thiis v. Byers, L. R. 1 Q. B. Div. 244. 9 Bessey v. Evans, 4 Camp. 131. 

* Barrett v. Dutton, 4 Camp. 333; 10 Waugh v. Morris, L. R. 8 Q. B. 202. 
Thompson v. Wagner, 4 Camp. 335, note. 11 Morse v. Peasant, 7 Bosw. 199. 

5 Brown v. Ralston, 4 Rand. 504, 2 Bessey v. Evans, 4 Camp. 131. 

* Reynolds v. The Joseph, 2 Hughes, 58. 13 Black v. Rose, 2 Moo. P. C. x. s. 277. 

5 Straker v. Kidd L. R. 3 Q. B. Div. 14 Field v. Chase, Hill & D. Sup. 50. 
223; Porteusv. Wathey, L.R.3Q.B. Div. 1 Douglass v. Moody, 9 Mass. 548. 
227, 534. 16 Brocks v. Minturn, 1 Cal. 481. 

5 Randall v. Lynch, 2 Camp. 352. 17 Barrett v. Dutton, 4 Camp. 333. 

7 Rupp v. Lobach, 4 E. D. Smith, 69. 18 Nichols v. Tremlett, 1 Sprague, 361. 

5 Swain v. U. S., Dev. 35. 19 Furnell v. Thomas, 5 Bing. 188. 
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The charterer may make exceptions to his liability, arising from 
a stipulation to load in a certain number of days, and the extent 
of such exceptions depends on the terms used. If the lay-days 
are not to be counted during the obstruction of navigation by ice, 
then no day in which the charterer is obstructed by ice in loading 
or unloading can be counted.’ If detention by ice is not to be 
reckoned as a lay-day, where the custom is to bring the cargo 
down a river from places above the port in lighters, the detention 
while the river is frozen up cannot be counted although lighters 
may pass between the vessel and the port.? If rainy days are 
excepted, the exception means days on which the fall of rain is 
such that a cargo cannot be safely and conveniently loaded? If 
accidents merely are excepted, he is liable for delay caused by a 
snow-storm, for a snow-storm is not an accident.* If the stipula- 
tion is that the charterer shall be liable only when the detention 
is by his own default, the term ‘default’ means a failure to ful- 
fil the contract on his part, unless it is caused by a direct and 
immediate ris major, or something like it. If it is his duty to 
furnish lighters, he is liable for a delay caused by a scarcity of 
lighters, or an inability to unload them at the place of discharge. 
If it is his duty to furnish a wharf, he is liable for a delay caused 
by the crowded condition of the wharf, although this is caused 
indirectly by a previous storm.® But he is not liable for a delay 
produced by the weather,’ or by the necessity of going into 
quarantine on account of sickness on board. If the exception 
is in case of civil commotion, it is not met by proof of a general 
civil disturbance.® 

A stipulation that the vessel shall be loaded or unloaded in the 
usual and customary manner refers to the manner of receiving 
and delivering the cargo, whether by a lighter or at the wharf, 
and not to the time to be occupied in loading or unloading, or to 
a custom to take a turn for a berth.” If the stipulation is that - 
the vessel shall be loaded or discharged according to the custom 


1Ladd v. Wilson, 1 Cranch C. C. 6 Thatcher v. Boston Gaslight Co., 2 
293. Low. 361. 
2 Tiudson v. Ede, L. R. 2 Q. B. 566; 8. c. 7 The Mary E. Taber, 1 Ben. 105. 
L. R.3Q.B. 412; s.c. 8B. & S. 631. 8 Towle v. Kettle, 59 Mass. 18. 
§ Balfour v. Wilkins, 5 Saw. 429. ® The Village Belle, 30 L. T. n. 5. 
4 Fenwick v. Schmalz, L. R.3 C. P. 282. 
313. 10 Tapscott v. Balfour, L. R. 8 C. P. 46; 
5 Davis v. Pendergast, 16 Blatch. 565; Lawson v. Burness, 1 H. & C. 396; Davis 
s. c. 8 Ben. 84. v. Wallace, 3 Cliff. 123. 
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of the port, then the custom of the port must be observed.! If 
the stipulation is for the usual and customary time,? or for such 
lay-days as are customary,’ the charterer is not liable for the 
detention of the vessel to wait her turn in getting a berth. But 
a stipulation to discharge as fast as the custom of the port will 
admit refers to the process of discharging, and not to the time to 
be occupied in discharging, and the charterer is liable for the delay 
caused by waiting in turn to get a berth.t If the stipulation is to 
unload with despatch according to the custom of the port, the 
charterer is not liable for the delay caused by the necessity of 
waiting in turn for lighters, where the custom is to discharge by 
lighters.6 If the stipulation is simply for despatch, the charterer 
is bound to take the cargo as rapidly as the vessel can deliver it. 
Sundays and rainy days are not counted,® and the vessel is not 
bound to wait for her turn to discharge.’ A stipulation for usual 
despatch binds the charterer not to detain the vessel beyond the 
usual and ordinary period. It covers not merely the process of 
loading or unloading, but the whole period from the time when 
the vessel at the port is placed at the disposal of the charterer, in 
a condition to receive or discharge her cargo. The object is to 
provide against unusual delay on the part of the charterer, and 
whether the delay occurs in the course of loading or before the 
loading commences, whether it consists in keeping the vessel out- 
side or inside the dock, is immaterial. If the detention is the act 
of the charterer, he is liable whether the detention is caused by 
his inability to procure a cargo on account of a frozen canal,® or by 
his inability to get a berth on account of prior engagements for 
other vessels.® If the stipulation is for customary despatch, it 
means despatch in accordance with, or consistently with, all known 
and established usages or customs of the port. Thus, a custom to 
allow a certain number of days to procure a berth or to remove 
the vessel from one place of discharge to another is by this 
expression made a part of the contract. But so far as it affects 
the time of loading or unloading, it only limits the right of the 
master to work continuously in this, that he cannot work during 


1 Morse v. Peasant, 7 Bosw. 199. 6 A Cargo of Salt, 4 Blatch. 224. 

2 Rodgers v. Forrester, 2 Camp. 483. * Keen v. Anudenreid, 5 Ben. 505; 

3 Nichols v. Tremlett, 1 Sprague, 361. Sleeper v. Puig, 17 Blatch. 36. 

* Fulterer v. Abenheim, 10 Phila. 225. 8 Kearon v. Pearson, 7 H. & N. 386. 

5 Postlethwaite v. Freeland, L. R. 4 Ex. ® Ashcroft v. Crow Orchard Colliery 
Div. 155; s. c. L. R. 5 Ap. Cas. 599. Co., L. Ki. 9 Q. B. 540. 
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hours or days which by the established usage of the trade in the 
port are not working hours or days, or claim the right to receive 
or deliver more on any one day than the charterer can receive or 
deliver with ordinary facilities according to the customs of the 
port. If the charterer does not deliver or receive the cargo with 
that rapidity, he cannot escape from liability on the ground that 
the time actually consumed was not greater than the average 
time, for an average period is not a customary period, and has none 
of the elements of a custom about it.1 If the stipulation is for 
quick despatch, the charterer is liable for the delay caused by the 
want of the ordinary facilities for loading or unloading,? or by 
the necessity to wait in turn for a berth.’ If the stipulation is 
for all possible despatch, the charterer is liable for delay caused 
by waiting in turn for a berth, or by an omission to furnish cargo 
as fast as it is possible for the vessel to receive it, but not for the 
delay caused by going from one place of discharge to another. If 
despatch money is allowed for time saved, it is to be computed by 
the hour: it must be computed on a day of twenty-four and not of 
twelve hours.> A stipulation to load or unload in regular turn, 
means that the vessel which in the order of time arrives first shall 
be loaded or unloaded, provided she is ready to receive or dis- 
charge her cargo. If there is a practice, not established or known, 
to enter the vessels in a book whether in port or not, and to load or 
unload according to the order in the book and not according to 
the order of readiness, the charterer is liable for the delay.® If 
the vessel is not loaded or unloaded in regular turn, he is also 
responsible for any subsequent delay, although that is caused by 
the state of the weather.? 

Demurrage.—Lay-days are allowed for the benefit of the 
charterer. During that time he cannot be required to load or 
unload except at his own convenience, nor is he liable to the 
owner for compensation for detaining the vessel during that 
period. A stipulation, however, is sometimes inserted for the 
1 Smith v. Yellow Pine Lumber, 2 Fed. 4 Moody v. Laths, 2 Fed. Rep. 607; 


Rep. 396; Lindsay v. Cusimano, 10 Fed. Sleeper v. Ring, 8 Rep. 257. 
Rep. 802; s. c. 12 Fed. Rep. 503, 504; 5 Laing v. Hollway, L. R.3 Q. B. Div. 437. 


1100 Tons of Coal, 15 Fed. Rep. 185. 6 Lawson v. Burness, 1 H. & C. 396; 
2 Lathbury v. Levering, 38 Leg. Int. Robertson v. Jackson, 2 C. B. 412; Leide- 
187. mann v. Schultz, 14 C. B. 38. 


8 Davis v. Wallace, 3 Cliff. 123 ; Thacher 7 Jones v. Adamson, L. R.1 Ex. Div. 60. 
v. Boston Gaslight Co., 2 Low. 361; 8 Poland v. The Maryland Coal Com- 
Bjorkquist v. Steel Rail, 3 Fed. Rep. 717. pany, 14 Blatch. 519; s. c. 8 Ben. 347. 
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detention of the vessel for a certain number of days after the 
expiration of the lay-days. This additional period during which 
the vessel may be detained by the agreement of the parties is 
known as demurrage, for during that time the vessel may delay 
or stay in port.!. The compensation for this detention is usually 
made payable at a certain pecuniary rate per day for each and 
every day of extra detention in port. Sometimes the stipulation 
does not contain the words * for each and every day,” but simply 
ascertains the rate per day. There is, however, no difference in 
the legal meaning of these stipulations.? A liability for demur- 
rage may be incurred at the port of primary departure, or at a 
port to which the vessel is required to proceed in order to com- 
mence the carrying voyage, or at an intermediate port of an entire 
voyage, or at the port of ultimate destination. It may also be 
incurred when the vessel is not even in port. The stipulation 
concerning demurrage is a distinct and independent part of the 
contract, in no wise connected with the agreement for freight.‘ 
The compensation for it is not merely an extended freight, but it 
also includes a compensation for the hazard of all such injuries 


and losses as may be caused in point of time from the regular 
course of the intended voyage.® It is not dependent on freight 
or the performance of the voyage, and may be recovered although 


the vessel is subsequently lost, so that no freight is earned.’ If 
no one appears at the port of delivery to receive the cargo, the 
owner must use reasonable diligence after the expiration of the 
lay-days in disposing of the cargo, and is not entitled to wait 
during the whole period allowed for demurrage and hold the 
charterer liable for the detention.’ If the master, upon arriving 
at the port of loading, ascertains that he cannot obtain a cargo by 
waiting the proper number of lay-days, he has no right to wait 
and impose the charge of lying there on the charterer, but he 
must use reasonable efforts to procure a cargo. <A claim for 
demurrage is in the nature of damages, and no interest can be 


1 Gray v. Carr, L. R. 6 Q. B. 522; 
Davis v. Wallace, 3 Cliff. 123; Duff v. 
Lawrence, 3 Johns. Cas. 162. 

2 The Caroline A. White, 5 Phila. 112. 

8 The Caroline A. White, 5 Phila. 112. 

4 Brown v. Ralston, 9 Leigh, 532; 
Brown v. Ralston, 4 Rand. 504. 

5 The Caroline A. White, 5 Phila. 112. 

6 The Caroline A. White, 5 Phila. 112; 

VOL. —N.8. 51 


Hume v. East India Company, 1 W. BI. 
291. 

7 Robbins v. Codman, 4 E. D. Smith, 
315. 

8 Blight rv. Page, 3 Bos. & P. 295, note; 
Clarke v. Crabtree, 2 Curt. 87; 8. c. 1 
Sprague, 217; Hall v. Hurlbut, Tan. 589; 
Benson v. Atwood, 13 Md. 20; vide Dim- 
ick v. Corlett, 12 Moo. P. C. 199. 
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allowed thereon.! If a bill of lading provides for the payment 
of demurrage, the consignee is liable for the entire demurrage, 
although other consignees are also liable.? 

Damage in the Nature of Demurrage. — When there is a stipula- 
tion that the charterer may keep the vessel for a certain time, 
whether for a certain number of lay-days,® or a certain number of 
lay-days and demurrage-days,‘ this constitutes an implied stipula- 
tion on the part of the charterer that he will not keep her beyond 
that time ; and if it is violated, he is liable for the damage thereby 
sustained. This damage is in the nature of demurrage, because 
it is for a detention of the vessel, and measured by the day like 
demurrage ; and it is damage, because it is recovered for the breach 
of an implied contract. If the.charterer refuses to furnish a 
cargo during the lay-days, he is not liable for the detention after 
the expiration of the lay-days and demurrage-days.° 


ORLANDO F. Bump. 
Battimore, Maryland. 


1 Black v. Rose, 2 Moo. P. C. n. 8. 4 Ford v. Cotesworth, L. R. 4 Q. B. 127; 
77. s.c. L. R. 5 Q. B. 544. 
2 Porteus v. Watney, L. R. 3 Q. BL 5 Worden v. Bemis, 32 Conn. 268; 
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Div. 534. Gray v. Carr, L. R. 6 Q. B. 522; Steven- 
8 Randall v. Lynch, 2 Camp. 352; Field son v. York, 2 Chit. 578. 

v. Chase, Hill & D. Sup. 50; vide Robert- 6 Dimick v. Corlett, 12 Moo. P. C. 199. 
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CONFLICT BETWEEN FEDERAL AND STATE 
DECISIONS. 


AN article in The American Law Review, March, 1880, vol. xiv. 
211, on the conflict of decision between Federal and State courts 
in matters of commercial law, calls the attention of the profession 
to a grievance which demands remedy. The grievance consists 
in the fact that the Federal courts do not hold themselves bound 
by the decision of the State courts in matters of commercial or 
general law. Thoughtful lawyers had not failed to consider the 
point, but they have hesitated to appear in print upon the sub- 
ject. However well settled the rule may now appear to be, it 
seems a duty incumbent on the profession, or some member of 
it, to examine the principles involved, and to expose any error 
which may lie at its foundation, that at least further discussion 
may be excited, and perhaps the remedy evoked. No one 
having answered the call to this duty after such lapse of time, 
I may be pardoned if, in the absence of a more capable pen, I 
apply myself to the task. 

The evils that exist are well pointed out in the article referred 
to, but perhaps it is well to restate some of them. 

The courts of New York hold that a transfer of commercial 
paper in satisfaction of a precedent debt does not give the holder 
the protection due to a holder in due course of trade. The courts 
of Tennessee have long held the same doctrine. 

The Supreme Court of the United States held the reverse 
upon a New York contract, in Swift v. Tyson? and the circuit 
courts of the United States have ever since administered the law 
accordingly in New York and in Tennessee. 

So as to the power of a common carrier to restrict his liability 
for the negligence of his servants, it is held by the United States 
courts? that it is against public policy to allow such limit, and the 
effort is nugatory ; while the courts of New York hold the reverse. 


1 For the point that the United States 2 16 Pet. 


has nocommon law, see Wheaton v. Peters, 8 Railroad Co. v. Lockwood, 17 Wall. 
8 Pet. 591, 658, 357. 
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In the Union Bank of Tennessee v. Jolly’s Adm’rs,! the Su- 
preme Court of the United States held that a statute of Missis- 
sippi barring claims against an insolvent estate did not operate 
upon a suit by a citizen of Tennessee suing in the Circuit Court 
of the United States ; when the Supreme Court of Mississippi had 
previously held, in Allen & Apperson v. Keith & Vaden, Admin- 
istrators of Jolly? upon a case in which the same estate and 
suggestion of insolvency were involved, that the plaintiffs, citizens 
of Tennessee, were barred.* 

That in either of these cases the party having choice of juris- 
diction may succeed without reference to the merits of his case 
is a rather startling result, and suggests the existence of some 
radical error which it would seem that a careful scrutiny must 
necessarily @xpose. 

In a large class of cases affecting municipal bonds, the courts 
of the United States have refused to follow the decisions of the 
State courts, and the success of parties litigant often depends 
solely upon the tribunal which is to decide the case.* 

In the article mentioned the true principle involved is stated, 
but it does not seem to have so seized upon the mind of the 


writer as to be presented with the force of which it is capable. 
The classification of the writer of that article, too, fails to pre- 


118 How. 503. 

2 26 Miss. 232. 

8 In City of Chicago v. Robbins, 2 BI. 
418-428, the Supreme Court of the United 
States declare that, where private rights are 
to be determined by the application of com- 
mon-law rules alone, they do not feel bound 
by the decisions of the highest court of a 
State, and say they will not follow the 
opinion of the Supreme Court of Illinois 
on a question affecting the liability of an 
owner of real estate for the negligence of 
a builder with whom the owner had con- 
tracted for the erection of a building on his 
property, though the court of Illinois had 
deliberately declared the rule in Seammon 
v. The City of Chicago, 25 Ill. 424, in view 
of a conflict of opinion which the Supreme 
Court of the United States admits to 
exist. 

4 Since this article was written, the 
case of Sonsteby v. Keeley (reported in Law 
Reg., April, 1882, p. 235) has come before 
McCrary, J., in the Circuit Court of the 


United States for the District of Minnesota, 
and he has found himself confronted with 
this conflict of decision, and follows the 
decisions of the State courts, saying: “It 
is true that this case does not belong toa 
class in which, as a rule, the Federal courts 
are required to follow the decisions of the 
highest judicial tribunal of the State. But 
although the question is a new one, Iam 
clearly of opinion that, even on questions 
purely of commercial law, the Federal 
courts should follow those decisions, if it 
appears that, by reason of the situation of 
the parties and of the subject-matter, to 
hold otherwise would subject a party to 
double payment of the same debt, without 
the possibility of relief from the Federal 
courts.” 

Now this is simply a consequence so 
gross as to cause the judicial mind to pause, 
shocked at its injustice; but in every case 
the injustice is like in kind, if net rendered 
so shocking in appearance by the nature of 
its consequences. 
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sent strongly the true point involved. The classification which, 
in view of the subject, seems most appropriate is this : — 

The jurisdiction of the Federal courts may be derived from 
one of two sources: Ist, The subject-matter; as where a case 
arises under the Constitution, laws, or treaties of the United 
States, in which the purpose is to have a supreme arbiter upon 
such Constitution, laws, and treaties. 

2d, The parties; as where citizens of different States are 
concerned, in which case the court is clothed with jurisdiction 
simply to guard the non-resident against the possible bias of the 
local courts. 

Strangely enough, these diverse purposes of the two sources 
of jurisdiction seem never to have been considered in connection, 
and they are not so put in the article referred to as to bring out 
the radical nature of the difference. 

The cases giving jurisdiction on account of citizenship may 
again be divided into those in which the element of local preju- 
dice may have entered, and those in which the circumstances 
preclude such an element ; and of these divisions the first may 
include the cases where decisions have been made after the con- 
tract was made, or the cause of action arose either against a 
previous course of decision or against the great weight of legal 
authority, and where the contract is one of a class entirely or 
very largely affecting persons out of the State ; while to the other 
may be referred cases in which the cause of action has arisen 
after the State law, by long or well-established rulings, has been 
settled, rendering it impossible to attribute to prejudice against 
the non-resident or his cause decisions in accord with such 
rulings. 

The first division may raise the question, what the nature of 
the prejudice is which it is the purpose of the Constitution to 
guard against, and which will consequently affect the decision 
whether the court ought at all to regard prejudice against the 
case, not because of its being held abroad, but because of its 
inherent qualities or character, or whether they ought to confine 
the consideration to prejudice against the non-resident as such. 

These last considerations are merely suggested as arising out of 
the subject, and as never having been examined in any writing, 
elementary or judicial, of which we have knowledge, and as 
being worthy of most careful examination, but not as being 
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within the scope of this article, the main object of which is to 
discuss that class of cases in which the course of State decision 
repels all imputation of prejudice or favor. 

Either class of cases may arise under a State statute, or upon 
a holding as to common law.! 

The cases of Tilden v, Blair? and Jewell v. Wright, though 
they do not present the conflict supposed by the writer of the 
article named to exist, suggest a case different from any of those 
above classified, in which conflict of laws comes in question; and 
there different considerations must of course enter into the deci- 
sion. If Illinois held a bill indorsed in that State an Illinois 
contract, though made, dated, and payable in New York, and 
New York held the reverse, that is a case for an umpire to 
decide which is right; but if New York and Illinois both held 
the same way, that would present a case in which no principle 
could justify the United States courts in disregarding their con- 
curring decisions to decide according to any idea of general law. 

The very statement of the different source and object of the 
grant of jurisdiction seems to make-it apparent that in one class 
of cases the decisions of the Federal courts must control, and 
When the 


that for the like reason in the other they ought not. 
court sit to determine what is the law of the United States, they 
act as the supreme judiciary of their own government, to expound 
and enforce its own laws. When they sit to see that a citizen 
of New York gets in Massachusetts the same measure of justice 
which the latter State would administer to its own citizens, inter 
sese, then they act instead of the State court, and are bound 


by the same rule of decision. An English or Continental court, 
deciding on general law modified by decisions in one of the 
United States, would hold the decisions of the State courts con- 
clusive, wherever the lex loci contractus is to control, as in the 


? The case of Chicago v. Robbins, above held against a non-resident, and in favor of 


cited, peculiarly illustrates this last stated 
phase of the question. There the court of 
Illinois had established, in a case between 
citizens, that the owner of city property, 
who had employed a competent and skilful 
contractor to erect buildings, was not liable 
for the negligence of that contractor in 
leaving open an excavation in the street 
into which a person fell and was hurt. 

The Supreme Court of the United States 


acitizen, that the United States courts were 
not bound by that holding. 

There the State court could not have 
been actuated by local prejudice against 
her own citizen, and the United States 
court held that it would not allow this 
decision to benefit a citizen of New York 
against a citizen of Illinois. 

2 21 Wall. 241. 

8 30 N. Y. 259. 
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case above cited, where the courts of New York hold an in- 
dorsce for a precedent debt not a holder in due course of trade. 
Would it not be monstrous if an English court, deciding upon a 
case arising in France and governed by French law, should decide 
the cause upon the law of Holland or of England? But suppose, 
in the same case, an international tribunal, created by treaty, to 
adopt such a rule of decision. 

This is what the Supreme Court of the United States seem to 
have drifted into. I use the word drifted considerately, and it 
seems to me a review of the cases will bear me out. 

The framers of the judiciary act seem to have had the true 
purpose fully in view, for they declare that the laws of the sev- 
eral States shall, in all trials at common law, form the rule of 
decision in cases to which they apply. 

It would seem that “the laws of the several States,” if the 
purpose of the jurisdiction were kept in view, could hardly be 
subject to any misconception. Yet we find that in Swift v. 
Tyson, a distinguished judge, sticking in a literal and narrow 
construction of the word “laws,” holds the court to be bound 
by statutes and local usages, but not by decisions, which “ are 
only evidence of laws,” —a construction hardly possible, unless 
the purpose of the provision is ignored. 

The court had long before, in Polk v. Wendel,! declared that 
“the sole purpose for which the jurisdiction of cases between 
citizens of different States is vested in the courts of the United 
States is to secure to all the administration of justice upon the 
same principles on which it is administered between citizens of 
the same State.*_ In this case of Polk v. Wendel, as in several 
other cases about the same period, the court seems to have had 
the purpose of the provision fairly in view; yet, with a strict- 
ness sometimes commendable, but not unfrequently misleading, 
they confine the enunciation of principles to the very point in 
decision, Thus, in this case of Polk v. Wendel, they follow the 
declaration above quoted by the statement that in matters re- 
garding land law they have always followed the decisions of the 
State courts. 

Then, in several cases involving the construction of wills pass- 

15 Wh. 302. States v. Morrison, 4 Pet. 124; Knoop v. 


2 See also Shelly v. Guy, 11 Wh. 367; Piqua Bank, 16 How. 391, 405. 
Elmendorf v. Taylor, 10 Wh. 159; United 
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ing real estate, they hold that where decisions of the State courts 
have become rules of property, affecting immovables, they will 
follow the State courts. 

Again, where the construction of statutes is involved, they, 
confining their language to the case before them, hold them- 
selves bound by State statutes, and the construction given them 
by the State courts. 

Now, while each of these decisions is in obedience to the 
declaration of the judiciary act, that the laws of the several 
States shall in all trials at common law be regarded as rules of 
decision, they are each so stated as to suggest an implication of 
possible cases to which the same rule does not apply. 

These are followed by cases in which the court announce that 
they are not governed by the laws of the States in respect to 
the distinction between law and equity, and that in this, as the 
distinction is established by the statutes of the United States, it 
is of course beyond the control of State decisions or statutes.! 

In this last case of Boyle v. Zacharie,? the point to be decided 
was upon the effect of a Maryland statute giving to an injune- 
tion the force of a supersedeas to a law proceeding ; and Story, J., 
says: “ The acts of Maryland regulating the proceedings on 
injunctions and other chancery proceedings, and giving certain 
effect to them in courts of law, are of no force in relation to 
courts of the United States.” He proceeds to say: “The 
chancery jurisdiction given by the Constitution and laws of the 
United States is the same in all the States of the Union, and the 
rule of decision is the same in all.” It will be observed that in 
this case, if the words “rule of decision” are to go beyond the 
rule in matters of jurisdiction and practice, they go beyond the 
point in judgment. 

These cases are followed, in 1842, by Swift v. Tyson,’ it being 
the leading case in which the question is not of jurisdiction or 
practice, but of right. In that case the court are at pains to show 
that the law of New York, which was the place of the contract, 
was doubtful ; and, in the absence of controlling decisions there, 
all will admit the propriety of resorting as grounds of opinion 
to general principles and the weight of accepted authority. 
But the learned judge seeks to fortify his position by treating 


1 3 Wh, 221; 4 Wh. 108; 9 Pet. 654; 6 Pet. 657. 
2 6 Pet. 3 16 Pet. 1. 
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the case upon the idea that even if the law of New York were 
settled the other way, that would not bind the courts of the 
United States. It is in the maintenance of this position that 
the opinion says: “In order to maintain the argument, it is 
essential, therefore, to hold that the word ‘laws’ in this section 
[of the judiciary act] includes within the scope of its meaning 
the decisions of the local tribunals. In the ordinary use of 
language it will hardly be contended that the decisions of the 
court constitute laws. They are at most only evidence of what 
the laws are, and are not of themselves laws. . . . The laws of 
a State are more usually understood to mean the rules and enact- 
ments promulgated by the legislative authority thereof, or long- 
established customs having the force of laws. In all the various 
cases which have hitherto come before us for decision, this court 
have uniformly supposed that the true interpretation of the 
thirty-fourth section limited its application to State laws strictly 
local; that is to say, to the positive statutes of the State and the 
construction thereof adopted by the local tribunals, and to rights 
and things having a permanent locality, such as rights and titles 
to real estate and other matters immovable and intra-territorial 
in their nature.” 

In this decision no intimation is given that any point was made 
upon the purpose of the Convention and Congress in conferring 
the jurisdiction, and no word crops out to show that the leading 
and underlying idea was at all present to the mind of the court. 

Even upon the argument on which the court relies, the con- 
clusions are untenable, though the case may have been decided 
correctly. Admit that decisions of the courts do not constitute 
laws, but only evidence of what the laws are, then it must fol- 
low that when the evidence amounts to full proof it establishes 
the law. In other words, where the course of decision in a 
State is fixed and settled, the law of that State is ascertained, 
even if it affect matters on which the whole world outside hold 
a different rule to be law, and whatever it may relate to, — com- 
mercial law, general principles, or the most purely local matters. 
Unquestionably the law of Tennessee is that a holder of nego- 
tiable paper, indorsed in payment of a precedent debt, is not a 
holder in due course of trade. 

Again, decisions of the courts, whether they be long-estab- 
lished or not, may be regarded as evidence of the highest and 
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most satisfactory character of local usage, having within the 
boundary of the State the force of laws. 

While the law of New York was not settled by the decisions 
of her own highest courts, it was legitimate for the Supreme 
Court of the United States to look to other sources to ascertain 
commercial law, and to argue that such was the law which New 
York would administer to her own citizens when the occasion 
should arise. But whenever the law became settled by the de- 
cisions of her own courts, upon the idea of Judge Story himself, 
— that decisions were evidence of what the law was, — it ought 
to have been followed. 

Indeed, Mr. Story himself, in his Conflict of Laws, clearly con- 
demns the principle here set out: “The courts of every country 
must be presumed to be the best expositors of their own laws, 
and of the terms of contracts made with reference to them. 
And no court on earth, professing to be governed by principle, 
would assume to declare that a foreign court misunderstood the 
laws of their own country, or the operation of them on contracts 
made there.” Certainly Mr. Story was not there speaking of 
statute law only. 

Again, where the court come to confine the authority of State 
decisions by what they had ‘ uniformly supposed ” that the sec- 
tion applied to, — rights and titles to things having a permanent 
locality, — they ignore the purpose of the grant of jurisdiction, 
and put the case upon a basis wholly foreign to that purpose. 

But is it even true that it had been uniformly so supposed? 
While every case in which the controlling force of State deci- 
sions was asserted, it had been enunciated with words restricting 
it to the case in judgment; and while it is true that they were 
of the kind mentioned, it was also true that no negation of State 
authority had ever been announced in any case. In the case of 
Jackson v. Chew,! Thompson, J., reviews the cases, and, after 
showing that the court had always followed State decisions as to 
statutes, proceeds : * But in the case of Blight’s Lessee v. Roches- 
ter,? which arose in Kentucky, the question was not upon the 
construction of any statute, but related to the doctrine of es- 
toppel between vendor and vendee ; and it was urged at the bar 
that the question was settled by authority in Kentucky, and 


1 12 Wh. 168. 27 Wh. 550. 
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cases cited to establish the point. The authorities were exam- 
ined and considered by the court as not deciding the question ; 
but no intimation is given that they were inapplicable because 
the question did not involve the construction of a statute.” 

Now, here is a strong intimation that the court did not sup- 
pose that it was free to override the decision of a State court 
upon a matter of general law, — the law of estoppel.! Yet in the 
sume case, on page 162, the court speak of ‘** the rule which has 
uniformly governed this court, that where any principle of law 
establishing a rule of real property has been settled by the State 
courts, the same rule will be applied by this court that would be 
applied by the State tribunals... . 

“It has been urged at the bar that this court applies this prin- 
ciple only to State constructions of their own statutes. It is 
true that many of the cases in which this court has deemed itself 
bound to conform to State decisions have arisen on the construc- 
tion of statutes. But the same rule has been extended to other 
cases, and there can be no reason why it should not be when it 
is applying settled rules of real property. This court adopts the 
State decisions because they settle the law applicable to the 
case ; and the reasons assigned for this course apply as well to 
rules of construction growing out of the common law as to the 
statute law of the State when applied to the title of lands. And 
such a course is indispensable in order to preserve uniformity ; 
otherwise the peculiar constitution of the judicial tribunals of 
the States and of the United States would be productive of the 
greatest mischief and confusion.” 

Even in this case, while it is evident that the court did not 
regard themselves as negativing their duty to follow the State 
courts in matters of general law, they confine their decision to 
the point in issue, and say that they are bound by a course of de- 
cision establishing a rule of property. But it is impossible to 
avoid the conclusion that the reasoning equally establishes that 
the same rule applies to the law of personals or contracts, when- 
ever the lex loci should control the decision. 

The result of the ruling in Swift 7. Tyson, made upon the 
superficial view there taken in a case already determined 


1 In Wheaton v. Peters, 8 Pet. 659, the in another.” And Story, J., suggests the 
court (McLean, J.) says that “ whatiscom- same idea in Van Ness v. Pacard, 2 Pet. 
mon law in one State is not so considered 145. 


752 CONFLICT BETWEEN FEDERAL AND STATE DECISIONS. 


upon another ground, has been that the courts of the United 
States, coming into States to administer State law, have imposed 
upon several States the laws of other States, so far as cases are 
brought in the United States courts; while the States assert and 
administer their own law in cases coming into their own courts 
for judgment. 

In the case above supposed, of the courts of England trying 
a French cause, could any justification be found if a distinction 
was set up between French laws affecting immovables or French 
enactments and the holding of French courts upon the law of 
contracts? Yet the English court would have the same right to 
administer her own law or (if, as in the case of the United 
States, she had none, and no right to make any) the law of 
Belgium, instead of the law of France, that the United States 
has to administer commercial law or general law, such not being 
the law of that particular State whose laws should govern the 
case. The United States courts in this case not only ignore 
the law of the place of the contract, but they apply to it a 
rule which applies properly neither to that nor to itself (for it 
has, except in matters of jurisdiction and practice, no lex fori), 
—a rule adopted arbitrarily by the forum, which, so far as the 
rights of the parties are concerned, are utterly violative of those 
rights. 

The United States government has no commercial law, Con- 
gress never having enacted anything on that subject ; if, indeed, 
Congress is capable of making any law to regulate contracts. 
Courts of the United States only enforce contracts as they en- 
force other common-law rights and obligations, not as the law of 
the Federal Union, but as the law of the State or country in 
which they arise. The United States has no law of marriage 
and divorce ; no more have they any law of contracts. Yet they 
may administer the laws of the States applicable to each in cases ° 
that come within their jurisdiction, just as they would admin- 
ister the law of England or of France in cases which they prop- 
erly govern. Both the lex fort and the lex contractus must of 
necessity be of State origin. If the State has not, at the time 
the Federal court comes to decide, made any decision, the United 
States courts can say what they are by way of anticipation, draw- 


Wheaton & Donaldson v. Peters,8 Pet. State of Penn. v. Wheeling Bridge Co., 
658. 13 How. 563, 564. 
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ing their inference from the common law as applied elsewhere, and 
bound to retrace their steps and follow the State whenever they 
settle the rule otherwise, — an obligation repeatedly acknowledged 
by the Supreme Court of the United States, and acted upon. 

Let me ask again, Upon what principle is a “ long-established 
usage” to affect rights to which a new usage, established by 
decision of the proper court, would not equally apply? Upon 
what principle can rights which are settled in the State courts, 
by rules peculiar to the particular State, be distinguished in the 
Federal courts into rules which are valid because affecting im- 
moyables, and those which are not, as affecting movables or 
contracts? If the laws of all countries concur that the lew loci 
contractus governs a certain contract, and the same law deter- 
mines that the locus of immovables furnishes the law to govern 
them, upon what principle shall the courts of the United States 
disregard the universal law, equally applicable to both, and apply 
it to one only? A man’s right to his horse or his money is a 
right of property equally sacred with his right to his land, some- 
times of greater value. It is secured by the same State law, 
settled by a like course of decisions, made pari passu for years; 
but because the horse is not a stump or the money is not ore in 
situ, — in its original matrix, the law is good as to the one, while 
as to the other, what the court in its own exercise of judgment 
and discretion may enunciate must govern. One right is based 
upon the same law as the other, evidenced in the same mode, yet 
one shall be taken and the other left. 

Every lawyer is aware that decisions which have become rules 
of real property have, in the local law of a State or nation, 
under the common-law system, a degree of inviolability greater 
than attaches to other decisions; yet it is clear that this is rather 
a tradition of the prejudice of the English ruling classes in favor 
of landed property than a distinction well-founded on any sound 
principle. A rule of decision on which one thousand citizens 
have each in ten years invested $10,000 in bonds is, as a rule of 
property, as sacred in principle as a like rule on which a like 
number have invested like sums in real estate. But if there be 
a difference in the eye of State courts, it is a difference which has 
no relation to the administration of the laws of that State by a 
tribunal coming in to decide for parties between whom the State 
is afraid to trust herself to adjudge. 
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Swift v. Tyson is followed by several decisions to similar effect 
in the Supreme Court of the United States. 

In Watson v, Tarpley,? the question arose upon a statute of 
Mississippi, supposed to declare that a party to a bill of exchange 
should be subject to suit only upon protest for non-payment’ 
This Mr. Justice Daniel treats as a law affecting procedure, though 
it might well have been considered as affecting rights. But in 
treating it as a matter of procedure, and as affecting jurisdiction, 
the decision is deprived of any effect as an authority upon the 
right of the courts of the United States to disregard State laws 
upon questions of commercial law. Indeed, the fact that it was 
a statute, and not decision, takes it wholly out of the line of 
Swift v. Tyson. Keary v. Farmers’ and Merch ts’ Bank, and 
Dromgoole v. Farmers’ Bank,' cited by the court in this case, are 
upon State laws clearly affecting procedure. 

In the case of Delmas v. Insurance Co.,° the principle of Swift 
v. Tyson is announced generally. But that was a case upon the 
contract-impairment clause of the United States Constitution, — 
one of the class in which jurisdiction arises out of the subject- 
matter. 

In that case the consideration of the notes sued on was Con- 
federate treasury notes, and it was claimed that the obligation of 
the contract was impaired by the new Constitution of Louisiana. 
The court held there, as they have uniformly held, that they must 
judge of the contract, its validity, and whether it was impaired.’ 

In Kain v. Gibboney,® the court follow the decisions of the 
State courts upon the point that, independent of the statute of 
Elizabeth as to charitable bequests and devises, there is no juris- 

1 In Foxcroft v. Mallett, 4 How. 353, 
879, the court announce that the decision 
of the highest court of a State “should not 


be regarded as conclusive on the mere con- 
struction of a deed as to matters and lan- 


4 16 Pet. 89. 

5 2 How. 241. 

6 14 Wall. 666. 

7 In Beauregard v. The City of New 
Orleans, 18 How. 497, 502, the court say, 


guage belonging to the common law, and 
not to any local statute.” But it will be 
seen by reference to the case that they had 
just previously stated that the point did 
not appear to have been so decided; and 
so they state this principle as having appli- 
cation to a case merely hypothetical, and 
not in judgment. 

2 18 How. 517. 

8 The statute, in fact, only prohibits suit 
upon a bill of exchange before its maturity. 


Mr. Justice Campbell delivering the opin- 
ion: “ The constitution of this court re- 
quires it to follow the laws of the several 
States as rules of decision wherever they 
properly apply ; and the habit of the court 
has been to defer to the decisions of their 
judicial tribunals upon questions arising 
out of the common law of the State, espe- 
cially when applied to the title of lands.” 
8 11 Otto, 362. 
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diction in a court of equity to set up a will of a charity, though 
in most of the States the contrary is held, and the court dis- 
tinctly declare that the point is erroneously decided by the State 
court. In this case there is no discussion of the principle. 
The will there disposed of personalty, and perhaps of land, to 
the charitable use, which failed on the authority of the settled 
rule of decision in the State, and that as to movables ; so that it 
is a direct authority against Swift v. Tyson, and gives a foothold 
to the hope of a revision of that case and others of its class. 

The case of Rowan v. Runnels? seems to be exceptional. 
There, the Supreme Court of the United States refuse to follow 
the decision of the Supreme Court of Mississippi on the construc- 
tion of its own State Constitution. Taney, C. J., says of the 
decisions of the State court that ** we ought not to give them a 
retroactive effect... . If such a rule were adopted, and the 
comity (?) due to State decisions pushed to this extent, it is 
evident that the provision in the Constitution of the United 
States, which secures to the citizens of another State the right to 
sue in the courts of the United States, might become utterly use- 
less and nugatory.”” Here the judge approaches the true ques- 
tion. If, instead of discussing the retroactive effect of decisions, 
—athing perhaps never before questioned, — he had presented 
the probability that the decision was prompted by bias, and was 
not the law of Mississippi; if, instead of resorting to the idea 
that the right to decide might become nugatory if the court 
should hold itself bound to decide according to law, he had 
shown that the holding was not law, but merely the biassed and 
untrue exposition of law by a local court, —it would seem that 
he had then presented the true and crucial test. 

Daniel, J., in the same case, dissenting, says “ that any or all 
of these expositions [in the State court] may have been made 
posterior to the decision of the cause of Groves v. Slaughter 
[a former decision of the same question by the Supreme Court 
of the United States] I hold to be perfectly immaterial. . . . 
If these expositions establish the meaning of the Constitution of 
Mississippi, such meaning must have relation to the period of the 
consummation of that instrument. The Constitution has always 
been the same. . . .”” Undoubtedly the advantage in the argu- 


-ment is with the dissenting judge, but neither strikes the true 
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test. It may be that the court was right in the result reached, 
but not for the reason given. 

This case is cited in Pease v. Peck,’ where the Supreme 
Court of the United States, in considering the law of Michigan, 
refuse to follow the decision of a State court to the effect that 
they were bound by the enrolled copy of an old act, though for 
thirty years, by reason of a mistake in the printed acts, followed 
in several revisions, the law had been received and acted upon 
by citizens and courts as being different. 

In Boyce v. Tabb,? in a case of a note given for slaves in 
Louisiana, and presumably brought by a non-resident, as the 
case comes from the United States Circuit Court, Davis, J., says 
that * the provisions of that section [of the judiciary act, making 
the laws of the State the rule of decision] do not apply, nor was 
it intended that they should apply, to questions of a general na- 
ture not based on a local statute or usage, nor on any rule of law 
affecting titles to land, nor on any principle which had become a 
settled rule of property. The decisions of State courts on all 
questions not thus affected are not conclusive authority.” 

In Vance v. Murdock * again occurs an assertion of the gen- 
eral doctrine as applicable to municipal bonds. It was there 
insisted that the decisions of the State court relied on were in 
construction of State statutes. Strong, J., says: “* The argument 
would have force if the decisions in fact presented a clear case of 
statutory construction ; but they do not. They are not attempts 
at interpretation. They would apply as well to the execution of 
powers or authorities granted by private persons as they do to 
the issue of bonds under the statute. . . . They assert general 
principles, to wit, that persons empowered to borrow money, and 
give bonds therefor, for the purpose of paying it to an improve- 
ment company, are not authorized to deliver the bonds directly 
to the company. ... They do not assert that the statute so 
declares, or that such is even its implied requisition. There is, 
therefore, before us no such case, of the construction of a State 
statute by State courts, as requires us to yield our own convic- 
tions of the right and blindly follow the lead of others, eminent 
as we freely concede they are.” 

Miller, Davis, and Field, JJ., dissent, but it does not appear 
on what ground. 


118 How. 599. 2 18 Wall. 548. 3 2 Otto. 
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Many of the cases in which the Supreme Court of the United 
States have refused to follow the State courts are upon the issue 
of municipal bounds; and they have refused, even where the 
decisions so disregarded were upon statutes and constitutions of 
the States. 

The leading case of this series is Gelpcke v. Dubuque,! in which 
Mr. Justice Swayne quotes from The Ohio Life & Trust Co. v. 
Debolt,? the language of Mr. Justice McLean, applied by him to 
acase arising under the contract-impairment clause of the Consti- 
tution: ** The sound and true rule is that if the contract, when 
made, was valid by the laws of the State, as then expounded by 
all departments of the government, and administered in its courts 
of justice, its validity and obligation cannot be impaired by any 
subsequent act of legislation, or decision of its courts altering 
the construction of the law.” Judge Swayne applies this state- 
ment of the law arising under and applicable to a jurisdiction 
growing out of the question to the case where the jurisdiction 
is purely personal, growing out of diverse citizenship. 

In the dissenting opinion of Mr. Justice Miller he states with 
great force the objections to this course of decision. He declares 
that the majority have in effect said to the circuit courts: “ You 
shall disregard this decision of the highest court of the State on 
this question. Although you are sitting in the State of Iowa, 
and administering her laws and construing her constitution, you 
shall not follow the latest . . . exposition of its constitution by 
the Supreme Court of that State, but you shall decide directly 
to the contrary.” 

Yet he nowhere expressly alludes to the source and purpose 
of this jurisdiction as adminicular to his argument. 

In Olcott v. Supervisors,’ the counsel did suggest the point, but 
in the way of anticipation of an objection not made, and the 
court seem not to have seized upon it. Indeed, it was a thought 
adverse to the decision, and one which required elaborate and 
original thought to harmonize it with the result reached. The 
court seem to have found it easy to follow Gelpcke rv. Dubuque, 
and to have failed to appreciate this pregnant suggestion. 

Mr. Carpenter's suggestion came in this shape: “It would be 
offensive for the Federal courts to say to the creditor, ‘ You may 
sue in our courts if you fear that the State courts are prejudiced 


1 1 Wall. 202. 2 16 How. 432. 8 16 Wall. 678. 
VOL. III. —N. 8. 52 
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against your claims, but we must decide as the State courts 
would, because we are bound by all the decisions that they have 
made since you entered into the contract.’” 

Even here it is evident that he does not state the question 
fully or accurately. Either artfully or otherwise, he contrasts 
prejudice with action after contract made, —not prejudice against 
the claim of a non-resident, with the bias in favor of a citizen. 
To have stated the question fairly would have been to present 
the court as bound, not by decisions made after the contract, but 
by decisions between its own citizens or those otherwise unaf- 
fected by prejudice. It is evident that his line of thought was 
to avail himself of the idea of the court as to ex post contractu 
decisions of the State courts. The court follow in this line of 
thought, and have no word to say upon what seems to be the 
real test, — were these decisions the result of that local bias 
which we sit here to preclude, and not the result of the law of 
that State. 

In Pine Grove v. Taleott,! Swayne, J., seems to put a change 
of holding, upon the ground that it is prohibited by the contract- 
impairment clause of the United States Constitution, to which it 
would seem to have no relation. It must operate as evidence 
that the holding was the result of bias, and not of law. Other- 
wise, it is not a ground for Federal courts to depart from the 
State decision. It may be, however, that he had the previous 
decisions in mind, and that this was intended only as a restate- 
ment of what had been before asserted. In this case, again, 
Miller and Davis dissent, and the Chief Justice did not sit. 

In the case of Roberts v. Bowles,? the court, by implication, 
state the doctrine of the binding effect of State decisions, but 
declare that they are not bound by the decision there, because 
rendered pending the litigation in the Federal court. 

In Douglas v. Pike County,’ the court, Waite, C. J., says the © 
rights of the parties are to be determined according to the law 
as it was judicially construed when the bonds in question were 
put upon the market as commercial paper. 

How far this line of decision, that judgments are only to 
operate prospectively, can be reconciled to principles well estab- 
lished as law, is not within the line of inquiry which we have 
undertaken to pursue. I hope some of our eminent lawyers may 
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find time and inclination to give their attention to that subject, 
or that the court itself may find it fitting to re-examine the basis 
of the principle so often announced. I think it will be found 
that the high regard of courts for rules of property is in a large 
part based upon their total want of power to make decisions 
operate otherwise than prospectively. 

These are the principal cases on the subject in the Supreme 
Court of the United States, and it will be seen that in none of 
them does it appear that the peculiar position of the United 
States courts is considered, but every indication leads to the 
belief that it was never fully present to their mind when assert- 
ing their independence of State decisions. 

Can a course of decision originating upon such insufficient 
grounds, however long established, be regarded as inexpugnable 
or beyond recall, by a great court not controlled by any little- 
ness, to seek for the appearance of consistency at the expense of 
right ? 

If, as seems apparent, they are administering to non-residents 
a measure of justice which the State courts do not administer 
between their own citizens, it is vain to quote Cicero or Mans- 
field that commercial law or general law is not the law of one 
State or country, but of all commercial nations. If I can take 
one side of a given case and succeed in it by going into the 
United States courts, or take the other and succeed in the State 
court, it is too clear for argument that there is something wrong. 
The true remedy is plain. It is for the United States courts to 
re-examine the basis of their position, and make the test in every 
case that measure of justice which an unbiased State court would 
administer to its own citizens in accordance with what they hold 
as its own law. In this view, a course of decision in cases 
between citizens of the same State would he conclusive, wher- 
ever the lex loci is controlling, whether it affected movables or 
immovables. <A series of decisions, in which the rights of non- 
residents had been held against, would be subject to a different 
consideration, upon the wholly different ground of the constitu- 
tional inhibition of such decisions. 

A right conclusion may have been reached in all, or a majority, 
of the cases on municipal bonds decided by the courts ; but the 
considerations which controlled the decision do not clearly appear 
to have been those which should have been controlling. 
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In the other cases, where the decisions of the State courts haye 
antedated the contracts, there seems to be no possible ground to 
uphold the rulings. 

But if this remedy is not practicable, and certainly it is not 
within the control of the States, it is not difficult for the legis- 
lature of a State to apply an effective remedy. By legislation 
they can either conform to the law, as expounded by the United 
States courts, and that will compel their own courts to follow 
the obligatory statute ; or, if they prefer, they can reduce the 
rule adopted by their own court to the form of a statute, when 
the evidence of what is law being superseded by the law itself, 
the United States courts will, upon their own principles, be 
bound to follow it, though they might not regard any amount of 
evidence of what the law was. 

The very fact that it is possible, under the rulings of the 
Supreme Court of the United States, to thus.establish as State 
law, binding, as such, upon the Federal judiciary, the legal re- 
sults of State adjudication, seems to be a conclusive argument 
against the position of the Supreme Court on this subject. The 
only inquiry should be, “ What is the State law?” and the con- 
struction placed by the State courts upon legislative enactments 
concludes the question as to what those enactments are. It would 
seem to be at least inconsequential to say that the adjudication 
of what is State common law by the same courts is not entitled 
to the same consideration. It is to prohibit the State, as to non- 
residents, from having any common Jaw upon a large class of 
subjects, in the face of the provision in the judiciary act which 
by name recognizes such law. Moreover, it seems to arrogate 
to the Supreme Court of the United States the supreme juris- 
diction over all common-law questions as between citizens of 
different States, and violates in favor of non-residents the con- _ 
stitutional guaranty of equality between the citizens of the dif- 
erent States. 


J. B. HEISKELL. 
Mempuis, Tennessee. 
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Tue first of the works before us is of the old fashion. Its first 
edition was elaborately and very favorably noticed in The Amer- 
ican Law Review in 1876, the year of its publication,? and with 
equal favor when, in 1879, the second edition® appeared. The 
editors in the latter case apparently considered that the scriptural 
injunction against muzzling the ox when he treadeth out the 
corn applied as well to beings of higher development, and that 
they who had so many occasions for praising others might avail 
themselves of one of their rare opportunities for saying a word 
for themselves, and they modestly took credit for prophetic skill in 
having at once discerned the merit of a work so soon and widely 
appreciated afterwards. The second, that of Mr. Chalmers, in the 
’ is, in the words of his Intro- 
duction, “* modelled on the Indian Codes, the main idea of which 
is as follows: A general proposition is first laid down. Qualifi- 
cations, or less obvious deductions, when of sufficient importance, 
are next stated in the form of explanations. Then come the 
exceptions, if any. These abstract propositions are illustrated, 
when necessary, by examples showing their application to par- 
ticular states of fact. Each general proposition, with its accom- 
panying ‘ explanations’ and ‘ exceptions’ forms a separate article.” 
It is afterwards added that this similarity to the codes is only in 
form. A code states methodically the law as the legislature 
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deposit, certificates of stock, bills of credit, 
bills of lading, guaranties, letters of credit, 
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A Digest of the Law of Bills of Ex- 
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thinks it ought to be, while this Digest is simply an attempt to 
state the law as it is. The author then points out briefly, but in 
a very interesting manner, the difference between the English 
theory of bills and the French, saying that the former may be 
called the banking or currency theory, as opposed to the French, 
or mercantile theory. ‘A bill of exchange in its origin was an 
instrument by which a trade-debt, due in one place, was trans- 
ferred to another. It merely avoided the necessity of transmit- 
ting cash from place to place. This theory the French law kept 
steadily in view. In England, bills have developed into a per- 
fectly flexible currency. In France, a bill represents a trade 
transaction ; in England, it is merely an instrument of credit. 
English law gives full play to the system of accommodation 
paper; French law endeavors to stamp it out.” 

In the preface to the present edition, the author says that 
many of the articles have been re-drafted, and that several of 
them have been taken from clauses in the * Bills of Exchange 
Bill, 1881,” which he had drafted under instructions from the 
Institute of Bankers, and which was introduced in the House of 
Commons by Sir John Lubbock, “in conjunction with” four 
others named. The object of that bill was to reproduce the ex- 
isting law in a codified form, but he considers it very unlikely 
that it will pass at any earlyday. Under such auspices we should 
expect to find exactly what this book is, —a very convenient 
manual of the English law on its subject, but as a text-book less 
suited than some others to the wants of Americans. 

Article 52 states that “ when a person is induced by fraud to 
sign a bill, under the belief that he is signing a wholly different 
instrument, his signature is null and void, provided that, in so 
signing, he acted without negligence.” 

We do not care for the grammatical error, even in so brief and 
carefully drafted a paragraph; but when we find in a note that 
** Frauds of this sort are more common in America, owing to the 
absence of stamp laws. A man’s signature is obtained for some 
pretended purpose, and then a promissory note is over-written,” 
— we are tempted to say at first that if such be the case it is 
only because America contains a population more numerous than 
that of Great Britain; and, secondly, that as the author does 
not claim to be an expert in such matters, we think he is in error. 
He is, doubtless, like most of his countrymen who are in comfort- 
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able circumstances, a loyal subject, and, as such, glad to point 
out all advantages derivable from the English system of govern- 
ment, and where, as in matters of taxation, those advantages are 
not obvious, the temptation is perhaps irresistible to grasp at any 
suggestion, however shadowy. 

The third of the books under consideration, that of Professor 
Ames, represents another modern plan, which was originated by 
Professor Langdell, for the use of the law students of Harvard 
University. The principal cases relating to the subject in hand 
are collected and abbreviated, and, at the end, a summary or 
synoptical index takes the place of the series of articles presented 
by Mr. Chalmers. These cases are very numerous, and afford 
ample opportunity for a full examination of each subject. They 
might, indeed, be more thoroughly abridged ; but, as given, they 
are calculated to save immense and useless labor. 

In further pursuance of the system, Mr. Ames announces as in 
preparation a brief treatise, which will supplement the synopsis 
and help to make the task of the student still easier. That it 
can be made too easy is by no means to be apprehended. When 
we consider the enormous number of the cases already in print, 
and the increasing mass of new ones daily reported from the 
courts of the Union, of the several States, and of England, and 
the vast and various amount of information required to enable a 
youth fresh from school and college to take his place intelligently 
among the men who are carrying on the business of the world, 
we can feel nothing but gratitude for every effort to lighten his 
toil and promote his success. He not only needs full equipment, 
but encouragement to use his weapons. And it is by no means 
he who has labored hardest and learned the most who least needs 
this encouragement. The accomplished scholar feels the most 
keenly a sense of his own ignorance, and he knows that he is, of 
necessity, unfamiliar with many important matters that the men 
of affairs around him are conversant with. If a merchant calls 
on him for advice about a sale or a bill of exchange, he is sur- 
prised, if not intimidated, to find himself laboring to take in 
many statements which flow from the client’s mouth with dread- 
ful fluency. The merchant sees the whole thing clearly, and pre- 
sents the question which perplexes him. It may be that the 
young lawyer could answer this promptly ; but to be confronted 
with the circumstances of an actual business transaction is some- 
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thing out of the line of his experience, and he is chiefly puzzled 
to know whether the question put to him is really the decisive 
one in the case. In short, he is afflicted with a sort of “ buck 
fever.” And the man of business, who has his own trade at his 
fingers’ ends, is surprised to find how slow of apprehension is the 
man who, yesterday evening, was so ready to deal with pure ab- 
stractions and so thoroughly versed in the relations of the ancient 
Greeks with the Persian Empire. 

Such abstractions and such history it is well for him to be 
versed in. But history of another kind he must know, if he is to 
master his profession. To study law without understanding the 
character and habits of the race with which it has grown up, is 
like studying history without geography, like memorizing a series 
of arbitrary rules which do not connect themselves with each other, 
and which separately have little to recommend them. In former 
days, Chitty’s Pleading was one of the text-books at Harvard ; and 
once an innocent youth, new to the school, sat down before it 
and spent his whole evening in reading and trying to take in the 
meaning of the first two pages. He rose from his task utterly 
exhausted, and for long afterwards grew pale and sick whenever 
Chitty or any other name beginning with C was mentioned in 
his hearing. He had learned, however, one valuable lesson, — 
that he needed direction in his studies. And here comes in the 
value of a great school, where such direction can be had, and not 
only that, but a great amount of needful knowledge which a man 
of learning can communicate to his pupils briefly and clearly, and 
which the solitary and unaided student could acquire only by 
endless labor. An Agassiz cannot be had without a Cuvier to 
give him a start. By introductory lectures, by interlocutory 
examinations, and by synoptical discourses winding up the inves- 
tigation of a subject, the mind of each student is awakened and 
expanded, while the electric sympathy which springs up of 
necessity in an assembly of listeners stimulates the whole class, 
and gives to the words of the professor a force and influence 
proportioned to the number of the audience. 

The young men, again, learn much from each other. Their 
studies are alike in the main ; but every one who is really in ear- 
nest is learning something different from his neighbor, and which 
he is glad to impart, as also to receive in return the knowledge 
which his interlocutor has derived from his own separate pursuits. 
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This not only keeps alive the desired ardor, but prevents each 
individual from overestimating the value of his own acquire- 
ments, finding, as he does, that others around him are as well or 
better informed than himself. The solitary student or self-made 
man is apt to fall into an overweening valuation of what he has 
learned, and to find himself occasionally imparting to an amused 
hearer, as novel information, something which the latter has long 
known more thoroughly than his informant. 

It was one of this class who commenced an argument before 
Lord Ellenborough with the statement that ‘a fee-simple is the 
highest estate known to the law of England.” “ Stop, Brother 
So and So,” said the grim Chief. “ Let me put that down.” It 
is difficult for a law student, bred in any average community in 
America, to comprehend that the common law really lies at the 
foundation of the rules which govern our society. It seems too 
hard, crude, arbitrary, and repulsive. He has found mankind, so 
far as he has known them, vastly better than such law would 
appear to permit. He must go back to the beginnings, and learn 
what were the people for whom such laws were made. He must 
recognize his ancestors as barbarians. When he has once ascer- 
tained that the law of real estate was invented for the con- 
venience of a set of fierce marauders who had grasped more 
territorial plunder than they could conveniently hold, he begins 
to understand what title by disseisin means. When he has 
learned that at the time when Bracton, the earliest, and for 
many generations the most enlightened, commentator on our law, 
wrote his excellent book, seven-tenths or. thereabouts of the Eng- 
lish people were slaves, and consequently had no share in the 
benefits of Magna Carta (which applied only to freemen), he 
will apprehend more clearly the reasons why the law is rude and 
harsh, and will perhaps the more easily guess why the judicial 
authorities who were authorized to frame new writs as they should 
be required, exercised their powers so very economically. The 
law is not apt to be improved for the convenience of the people, 
by great men who have been trained under the influence of a 
slave-holding system. It is easier to let laws alone than to amend 
them. 

In our country, where a lawyer is expected to be acquainted 
with every branch of his profession, he must make it a chief 
object to ascertain the best sources of knowledge on all points, 
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so that in the manifold perplexities before him he may have at 
command the needed charts and maps to direct his course. He 
cannot know everything. He can familiarize himself with the tools 
of his trade, — the best books of reference, — and he will easily 
see the necessity of obtaining a general notion of many subjects 
without aiming to make himself master of their details. 

If, in the course of his practice, he finds occasion to perfect 
himself in any branch, or to devote his attention to one subject 
in particular, he will not be worse prepared by reason of his gen- 
eral knowledge. To make a competent ship-master, one needs to 
have learned how to sail in distant and unfamiliar seas, and he 
does not acquire that skill by making himself a first-rate pilot in 
his own harbor. But he is all the better prepared to be a pilot 
if he unites to the needful qualities such as are required for the 
wider duty. 

It was not by devoting themselves to the niceties of the law 
that Mansfield and Marshall became great magistrates. Their 
studies had been such as qualified them for statesmen as well. 
And it is pleasant to know that the pupils of the Harvard and 
similar seminaries now enjoy advantages of education vastly 
superior to any ever dreamed of by those illustrious jurists 
while they were law students. 


Cuas. W. STOREY. 
Boston, Massachusetts. 
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Essays in Jurisprudence and Ethics. By FRepERicK PoLtiock. London: 

Maemillan & Co. 1882. 

Ir would be hard to find topics more interesting to a lawyer than those covered 
by the several essays in this book. 

“The Nature of Jurisprudence,” ‘“ Some Defects of our Commercial Law,” 
“Laws of Nature and Laws of Man,” ‘“ Employers’ Liability,” ‘‘ The Theory 
of Persecution,” ‘* The History of English Law as a Branch of Politics,” “The 
Science of Case Law,” ‘* The Casuistry of Common Sense,” ‘ Marcus Aurelius 
and the Stoic Philosophy,” “‘ Mr. Spencer’s Data of Ethics,” are titles which 
must draw any student of English law. 

Mr. Pollock, moreover, writes pleasantly and well upon all of them. His 
familiarity with the modern historical methods and results reinforces and supple- 
ments a good degree of skill in analyzing legal conceptions. Perhaps the culti- 
vation of the writer and his knack at seizing upon interesting subjects are more 
conspicuous than any great vigor of thought. Somewhat more is occasionally 
undertaken than is fulfilled, and now and then the thought runs in rather a 
slender stream. Nevertheless, the articles seldom fail to be suggestive, and, 
after all, this is merit of a high order. 

Any attempt to philosophize upon the topics of the common law is interesting. 
The want of shape of the common law, its curious, irregular growth, its iu- 
genious adjustments to practical ends, the variety and multitude of its shifts, 
the aceretions gathered in a long development, make the material at once stub- 
born and attractive to one inclined to such thinking. 

Moreover, every contribution to the philosophy of the common law is of 
especial value, since it is usually studied in a spirit so foreign to philosophy. 

Of all the enormous labor, diligence, and ingenuity put into this study every 
year by picked men of the English-speaking race, all but a deplorably small 
portion is tedious, unfruitful, and resultless. A slight dash of a more enlarged 
and liberal interest, an awakening of a wider curiosity, and we should have that 
fresher way of looking at the thing, which, for want of a more precise word, we 
call a philosophical view, and which would ainaziugly quicken the subject. It 
would need but a small shifting of the mental attitude, a new turn of the head, to 
vivify even the common every-day work in the study of cases. 

Of anything like a general interest in abstract jurisprudence, there is no present 
prospect. Nor, as faras any practical result is concerned, is this greatly to be de- 
plored. We found an especial satisfaction in Mr. Pollock’s suggestion, expressed 
in his first essay, that the best proof of the value of jurisprudence as ‘‘ the formal 
science of law” would be in such an application of that abstract science as would 
furnish a satisfactory and philosophical exposition of our own particular system. 


68 BOOK NOTICES. 


Applied jurisprudence, the study of the common law by the light of those gen- 

eral principles which belong to the more abstract science, has the promise of 
results in it, and it certainly attracts where the more aimbitious science usually 
repels. 

In his essay on “ Laws of Nature and Laws of Man,” Mr. Pollock, taking in 
hand a question already much discussed, is at great pains to justify the use of 
the word “law” in these two connections, and to find an historical explanation, 
It seems to us that the mystery which Mr. Pollock undertakes to clear is one 
of very modern making. The use of the word “law” in these two senses has 
always been natural enough, and it needs no elaborate historical elucidation, 

In all ages, men have looked upon the world as under the direct government 
of a personal ruler or rulers. The familiar, if not universal, conception of 
human government was also that of a sovereign goveruiug his subjects by his 
laws or commands. What, then, more natural than to speak of laws in each 

q case, and to speak of the regular sequence of seed-time and harvest, old moon 
and new, as instances of a law of nature? 

Mr. Pollock finds his explanation in that uniformity which he thinks is the 
common element in natural phenomena and in the regularity of human conduet, 
which human laws seek to effect. It was the observance of this which sug- 
gested, in his opinion, the use of the word in each ease. : 

But it was not, at least among those people from whom our language and 
traditions come, the familiar view either of the natural world or of human laws 
to regard uniformity as tho essential and ultimate characteristic. In each case 
it was personal sovereignty that was the dramatic thing. Modern science may 
have refined this conception in the natural world, and the researches of Sir Heury 
Maine have, on the other hand, made us familiar with social laws which are cus- 
tomary purely, and proceed from no determinate sovereign. But such were not 
familiar ideas to those ancestors from whom we get the phrases under discus- 
sion, nor is the popular conception of law even now anything so refined. 

In the essay on ‘ Employers’ Liability,” Mr. Pollock treats that much-dis- 
cussed subject in an interesting way. He justifies the general doctrine of an 
employer's liability for the acts of his servants as an instance of a principle 
which has many illustrations, if, indeed, it be not one of the very underlying 
principles of the common law, that, namely, which requires a man at his peril 
to use his own so as not to injure his neighbor. This responsibility is highest 
where there is an absolute liability, not to be avoided even by the use of any care, 
and this the law attaches to the use of certain dangerous things, as a reservoir 
of water; the next degree is that of acts presumed negligent, and the mildest 
that of acts entailing liability only when shown to be actually negligent. Treat- 
ing, then, a man’s business, with all its concomitants of machinery and servants, 
as one of the things which must be used at the owner's peril, Mr. Pollock de- 
fends the common doctrine of the employer's liability upon the general principle 
just stated. But conceding some ingenuity to this conception of a man’s ser- 
vants as within the rule referred to, yet there is little precision in the argument 
either as explanation or justification. The rule to which we fall back is one of 
those vague generalities which are felt throughout the law, but one far too loose 

to serve as a basis for positive decisions. Nothing is really explained or justi- 
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fied. The question still remains why this particular liability is enforeed, when 
to hundreds of other cases to which the rule might extend it does not. 

An essay on “‘ The Science of Case Law” has an especially attractive sound. 
In these latter days, when the number of cases has grown so unmanageably large, 
and so hopelessly in conflict, and the courts so numerous and mutually indepen- 
dent, and when that vague law-making function of the courts is the subject of 
much criticism and of much uneasiness to the courts themselves, we should be 
glad to know something of a science of case law. And much good might follow 
a thorough study of the proper relation of established case law to the continued 
development of new features. Sooner or later the courts will probably be forced 
into a more definite view of their functions as law-makers, and the pressing 
question of codification will involve an overhauling of the whole subject of the 
bearings of the shifting mass of decided cases upon the fixed principles of the 
system. 

But Mr. Pollock does not meet the expectations which his title arouses. He 
takes it for his task to show only that the existing methods used in our system of 
case law are in a manner scientific, and are not altogether repugnant to those in 
use in natural science. 

The ultimate object of natural science, he asserts, is to predict events. Simi- 
larly of legal science, the object may be taken to be the prediction of decisions. 
The uniformity of nature, which underlies all physical science, has its counterpart 
in the uniformity which is theoretically assumed and practically aimed at in our 
common ease law, and the methods of a worker in natural science are matched 
by those of the legal adviser examining his precedents in order to conjecture and 
predict the decision of the courts. 

Now, all this seems to us very insignificant. In the first place, and principally, 
prediction is not the ultimate object of any system of law, nor the appliances for 
prediction its main concern. Not to predict decisions, but to guide the court 
actually to make them, is the grand business of a system of law; and this is the 
cardinal difference between that and any natural science. The first is action, 
the second observation. The science of ease law and of any other variety of 
judicial law is the science primarily of making a body of rules consonant to the 
needs of the community. Of course there is some arrangement for promulgating 
and preserving these rules, so that people may learn them, ‘‘ and govern them- 
selves accordingly.” There never was a system of law which did not some- 
how make itself known, and enable people to anticipate consequences. But 
this is secondary, and to make prediction the chief end is to turn everything 
upside down. 

To the legal adviser the law may, for the moment, present itself as a science 
of prediction, and in this sense statute law is the basis of prediction just as 
case law is; that is to say, the practitioner reads his reports and reads his stat- 
utes, and then predicts. There is a science in this, because there must be in 
every act which is prepared for in advance, whether tying a shoe or setting a 
bone. There is always science in prejudging the effect of any action. But when 
the matter gets to the court, how can prediction be said to be the business of that 
power which finally decides and settles? Mr. Pollock strives to keep up 
the process of prediction even there, by saying that the court first examines 
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the precedents, and, with a view of making subsequent prediction possible, 
it itself makes a prediction based upon an ideal interpretation of what the 
cases require or would require. Having made this ideal prediction, the court, 
Mr. Pollock gravely adds, ‘‘ ensures the prediction coming true” by de- 
ciding the case! 

That such a science as Mr. Pollock describes exists is not only true, but very 
obvious. That this is in any sense the distinguishing characteristic of English 
case law is not apparent. 

In the essays upon ethical subjects, Mr. Pollock writes most attractively, with 
earnestness and learning, and with more suggestiveness, in our opiuion, than in 
the strictly legal articles. 


A Treatise on the Pleadings and Practice of the Court of Chancery. Being a 

condensed statement of the general priuciples of Equity Pleadings and Prae- 
tice ; and though referring specially to the statutes of Michigan, yet adapted 
to any State where equity practice prevails, and especially to the United 
States courts. With au Appendix of Precedents, together with the State and 
Federal Equity Court Rules. In one volume. By WILLIAM JENNISON, one 
of the Juiges of the Third Judicial Cireuit of Michigan. Detroit: Richmond, 
Backus, & Co., Publishers. 1882. 


Tus volume will be found very useful by the Bar of Michigan; but it con- 
tains much that is purely local, and we are rather inclined to doubt whether it 
will supersede existing treatises in other States. The arrangement is good, and 
the treatment on the whole satisfactory, though at times the author’s statements 
are not as clear as would be desirable. Thus, on page 64, the effect of overruling 
a demurrer is thus stated : — 

‘Tf a demurrer to the bill be overruled the complainant may, within ten 
days thereafter, amend his bill of course and without costs, ete. But no amend- 
ment of course of injunction bills, or those which are inconsistent with the 
original sworn bill, will be allowed. Upon overruling a demurrer, the correet 
practice is to grant the defendant leave to answer, unless the defects are not 
amendable ; and upon his failure to answer within the time granted, to enter a 
decree of dismissal.” 

Precisely what the author had in mind when he wrote these sentences, we 
are unable to discover. 

The first result of overruling a defendant’s demurrer is not usually an amend- 
ment by the complainant ; nor is a defendant’s failure to answer good ground 
for a decree of dismissal; nor ean we understand why a demurrer should be 
overruled if the defects in the bill are ‘‘ not amendable.” Still less, therefore, do 
we see why, if a demurrer in that case is overruled, the defendant should be 
deprived of permission to answer. 

On page 103, in stating the effect of dismissing a bill, the author says: “It 
cannot be pleaded in bar unless it is a dismissal by the Court upon the hearing — 
except when it is dismissed without prejudice.” The sentence is awkward, and 
the statement ealeulated to mislead as to the effect of a consent decree. 

Again, on page 281: “The omission of the words ‘ before me’ in a jurat to 
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an affidavit is a nullity.” This sentence leaves us in doubt as to whether the 
words are or are not essential. 

Other illustrations might be given, but these are enough to indicate where we 
think the author fails. 

Without a greater familiarity with Michigan practice than we possess, we 
cannot of course say how far the ancient technicalities of chancery pleading and 
practice are still respected in that State. Much which in other jurisdictions is 
archaic, we find treated by Judge Jennison as if still important. The learning 
of pleas as distinguished from answers, and of pleas supported by auswers, has 
ceased to interest the profession in many States, and we uever review it with- 
out surprise that it survived so long. The author, in prescribing the form of 
an answer, states that it begins “‘ by reserving to the defendant all manner of 
advantage.” Precisely what value there may be in the customary verbose reser- 
vation has never been apparent to us. Certainly it would seem that there might 
be bills where ‘ manifold errors and insufficiencies ” did not exist, and to which 
a defendant might safely answer without preluding by this vituperative insinua- 
tion. We think the better practice now is to omit it. 

We should have been glad if Judge Jennison had taken the opportunity to 
help the cause of simplicity by suggesting the omission of all such meaningless 
forms; but he has not done so, being content, probably, with reproducing the 
law as he found it without any attempt at reform. 

The effort of the author to give the profession ‘‘ a condensed statement ” has 
substantially been defeated by the publishers. We have rarely encountered a 


law-book more full of unnecessary spaces between chapters and sections, and as 
a result we have a bulky volume of nearly a thousand pages, instead of a con- 
venient manual. 


Some Contrasts in the Growth of Pennsylvania and English Law. A Lecture 
delivered before the Students of the Law Department of the University of 
Pennsylvania, Oct. 3, 1881. By Henry RAw ie, Esq. Printed 
by request. Philadelphia: J. M. Power Wallace, 132 South Sixth Street. 
1831. 

Mr. Raw te’s lecture (an octavo pamphlet, pp. 78) deserves to be well and 
widely known. It is hoped that the way in which Mr. Rawle has treated his 
subject may lead other competent men to do for other States what the lecturer 
has done for the law of Pennsylvania. Mr. Rawle says (to his audience of law- 
students at the University of Pennsylvania) : — 

“Tt has seemed to me that an attempt to contrast, in a very general and 
“elementary way, certain parts of English and Pennsylvania jurisprudence, from 
“the infaney and early manhood of this colony, may interest you. It would have 
“been more interesting and more broadly useful, if the attempt could have been 
“extended to embrace the other colonies which afterwards beeame the United 
“States, for there would have been not ouly the contrast between the mother 
“country and her colonies, but the contrast between the colonies themselves. 
“We should have seen how, in some eases, one colony followed or imitated 
“another in its alteration of the law which each had brought over, and how, in 
“others, the law was changed in one colony to suit its needs, all unconscious of 
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“similar changes in another. Unhappily, this must be the History of the Fu- 
“ture, for the materials have as yet been sparingly given to the world. They 
“sleep, in manuscript, upon the shelves of State Departments, or ave forgotten 
“in their vaults. And even as in England it was not till recently thought worth 
* while to produce, in intelligible form and language, those legal treasures upon 
“which much of its law depends, so here but few States have thought it neces- 
‘sary to publish their early colonial statutes and records. At this day, the only 
*‘complete set of the ‘Statutes at Large’ outside the State Department exists 
** (largely in manuscript, of course) in the private library of a late eminent judge. 
“Only within the last two years have our Provincial Statutes prior to 1700 been 
* published, and with that year the work has stopped. By this publication, it 
** was recently said, in an address lately delivered by one of your graduates, ‘The 
* origin of many distinctive features in our peculiar jurisprudence has been dis- 
“‘elosed, the primitive constitution of the courts has been thoroughly explained, 
“and the limits of their respective jurisdictions in early days for the first time 
“clearly defined.’ 

* It is idle to say that this sort of learning is for the antiquarian or the histo- 
“rian, rather than the practical lawyer. We all remember how the law as to 
“charities was, within our own times, misconceived by our courts, as it had been 
* by those who had gone before them, and how the publication of certain records 
**from the Tower of London gave the material to show that such misconception 
“had arisen from ignorance, and when it appeared by those records that chancery 
“had entertained the jurisdiction over charities long before the statute of Eliza- 


‘beth, the seales fell from judicial eyes. And now it is that every clever student 
“in his second year knows, or can know, more of the law as to charities than the 


** most learned lawyer of sixty years ago. And to those who choose to think that 
“in a money-getting age and country practical results are ‘ the be all and the 
“end all here,’ it may be suggested that the practical result of those records be- 
“ing published was the saving to this city of the fortune left to it by the will of 
“Stephen Girard.” 


1 See Wallace, The Reporters, 4th ed. 457, 
463, for a good account of the Chancery Cal- 
endars, and of the effective use made of them 
by Mr. Binney in Vidal rv. The City of Phila- 
delphia, ‘‘a suit of vast magnitude every 


ently does not agree with Messrs. Rawle, 
Binney, and Wallace. In an_ interesting 
notice of “ The Reporters,” he says (25 
Alb. L. J. 266, April 8, 1882) of Mr. Wal- 
lace’s proposition for a Parliamentary edition 


way, and which was pretty much determined 
by this citation. ‘Mr. Binney,’ said Mr. 
Webster to me, after that gentleman’s argu- 
ment was concluded, *has buried me under 
those three big folios. I suppose that I am 
to answer them.’ . The pressure of 
Webster’s answer was fully felt by Mr. Bin- 
ney, who said to me, ‘I remember, on the 
evening of that day when he had crowned 
his great professional career by his argument 
in this case: What would I have given if he 
had only begun his will, “In the name of 
God, Amen.’ But there is nothing; noth- 
ing, whatever. However, I am not afraid 
of the result now.’”? (Wallace, 1. c.) The 
editor of The Albany Law Journal appar- 


of the old reporters: ‘**Now, Mr. Wallace, 
‘his nature being subdued to what it works 
in, like the dyer’s hand,’ would perpetuate 
these obscure, apocryphal, inconsistent, triv- 
ial old drivellings, by a carefully edited and 
sumptuously printed new edition, at the ex- 
pense of the government of Great Britain, 
but he does not believe in written laws ! 
We do not object to his antiquarianism; in- 
deed, we ourselves are rather fond of such 
delvings ; but such researches as those so 
agreeably presented in this volume convince 
us of the wisdom of written laws. We are 
not to be convinced that it is impolitic or 
impracticable to codify the common law, to 
rescue it from the darkness, uncertainty, and 
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Thus at the outset Mr. Rawle suggests the usefulness of a work on the com- 
parative jurisprudence of England and of those English colonies which are now 
the United States, and regrets that the failure of so many States to publish their 
early colonial statutes and records makes such a work as yet impracticable. If 
the ‘material were provided by the States, and thoroughly discussed in such a 
treatise, historians and jurists would profit by the result, as well as the legislator 
and the practical lawyer. It would seem to be a suitable task for the Aimerican 
Bar Association to procure, through a commission of its members, a report upon 
the whole subject. Such a report might well embrace a careful statistical state- 
ment of the present condition of the early statutes, reports, and records in every 
one of (at least) the older States, an estimate of the cost of publishing such 
records upon a uniform plan with regard to form, index, arrangement, and title, 
and a well-drawn bili ready for presentation to each of the several legislatures 
concerned. Perhaps the Bar Association has the matter already in hand. 

In the absence of adequate materials, even in his own State, Mr. Rawle 
confines the subject of his address to coutrasts in the growth of Pennsylvania 
and English law upon a few important matters, viz., the system of registration 
of deeds ; mortgages ; the mode of barring estates tail; the law of descent and 
administration, and, in particular, of the liability of a decedent’s lands for the 
payment of his debts; foreign attachment; the extended use of the writ of re- 
plevin; the law of married women ; the law of set-off and counterelaim ; riparian 
ownership ; and the system of administering equity through the fusion of law 
and equity; together with a few other less important subjects. It would be un- 
just to Mr. Rawle to try to condense still more his clear and intelligent com- 
parisous of the growth of the law in England and in colonial Pennsylvania in 
respect to each separate subject. 

Sinee the foregoing paragraphs were written, the lecture has been reprinted by 
the Republican State Committee ? as a eampaign document, the learned lecturer 
being a candidate for the honorable position of a judge of the Supreme Court 


of Pennsylvania. We do not like an elective judiciary as a system, but when 


it exists, this is the kind of campaign literature which shows the superiority of 
the profession to the limits within which it has to work. 


Goula’s Annual Digest of New York Reports for 1831. A Digest of all the 
Cases decided by all the Courts of the State of New York, published in all the 
publications during the year 1881. By Cuartes T. Boone, Counsellor-at- 
Law. To be continued annually. Albany: William Gould & Son. 1882. 
A Goop annual digest of New York eases would seem to be almost indispen- 

sable to the practitioner in New York, or to the lawyer of any State who makes 


untrustworthiness of these sources, and to 
render it simple, authoritative, and con- 
sistent.”” 

Codification may not be impolitic or im- 
practicable, but that it is at least difficult 
would seem to be established (if any one 
ever really doubted it) by the criticism to 
which the proposed New York Civil Code is 
now subjected. Mr. Evarts, Professor Dwight, 

VOL. 8. 


and others do not find in the draft a correct 
statement of the law as they have learned it 
from the reporters, old and new. Are not 
such attacks upon the ancient sources of the 
law a little like “ abusing the defendant’s at- 
torney ? 

2 Headquarters, 1205 Chestnut Street, 
Philadelphia. 
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use of the New York Reports. Even in a State where but one set of reports is 
published, it would be a convenience if the indexes of the two or three volumes 
of that set published during the year could be compiled into one general index, 
How necessary, then, must a digest like this be in New York, where eight sets 
and sixteen volumes of reports were issued during the year 1881. In addition 
to the eases contained in the reports, this volume digests all the cases contained 
in The New York Daily Register and The New York Monthly Bulletin, pub- 
lished during 1881, and in the three volumes of The New York Weekly Digest, 
published during that year. 

This book begins with a table of thirty-one pages of ‘ cases criticised,” by 
the cases digested in it. This is followed by the digest proper. The author 
has not contented himself with merely compiling the head-notes of cases, as 
given in the reports, and arranging them alphabetically under their proper sub- 
jects. In fact, he has very seldom used the head-notes of the reporter. In 
almost every case the principle is here, stated in much shorter form and, we 
think, more clearly than in the longer head-notes found in the reports. 

If the author had given a word at the head of his ‘‘ Table of Cases,” explain- 
ing his system, he might have saved his readers considerable study, which is 
now quite necessary in order to determine what the method is. The system, 
when discovered, seems to be an excellent one. All decisions digested are in- 
dexed in this table, both under the name of the plaintiff and that of the defendant. 
Where the case is indexed under the name of the defendant, nothing is given 
except the name of the case. Where the indexing is done under the name of 
the plaintiff, the volume and page of the report or publication where the case 
is to be found, the page of the digest, and the subject or subjects under which 
it is placed, are added. 

The book also contains a “ general index;” but where the cross-references 
are so numerous as in this book, which in itself is of the nature of an index, a 
general index is rather an added convenience than a necessity. Every help to 
quick and thorough work, however, is to be welcomed. 

The promptness with which this book appeared, it having been ready for 
distribution in March, is a commendable feature, and one which added to its 
usefulness. 

The appearance of the book in the printing (excepting perhaps the table of 
cases, Which is printed in very fine type) and binding is certainly creditable to 
the publishers. 

The book seems to have met a real need, and will prove to be a useful tool 
in the hands of the profession. 
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A Treatise on the Law of Negotiable Instruments, including bills of exchange, promis- 
sory notes, negotiable bonds and coupons, checks, bank-notes, certificates of deposit, 
certificates of stock, bills of credit, bills of lading, guaranties, letters of credit, and 
cireular notes. By John W. Danicl, of the Lynchburg (Va.) Bar. In two vol- 


umes. Third edition. New York: Baker, Voorhis, & Co. 1882. pp. evi, 883, 
966. 
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A Digest of the Law of Bills of Exchange, Promissory Notes, and Cheques. By M. D. 
Chalmers, M. A., of the Inner Temple, Barrister-at-Law. Second edition. Lon- 
don: Stevens & Sons. 1881. pp. 332. 

A Practical Exposition of the Principles of Equity, illustrated by the leading decisions 
thereon, for Students and Practitioners. By H. Arthur Smith, M. A., LL. B. 
(Lond.), of the Middle Temple, Barrister-at-Law. London: Stevens & Sons. 
1882. 

The Admiralty Decisions of Sir Wiiliam Young, Kt., LL.B., Judge of the Court of 
Vice-Admiralty for the Province of Nova Scotia, and late Chief Justice of the 
Supreme Court. 1865-1880. Edited by James M. Oxley, LL. B., B. A., Barrister- 
at-Law, Editor of ‘‘ The Nova Scotia Decisions.” Toronto: Carswell & Co. 1882. 

Exonerative Insanity. Addresses delivered by John A. Taylor, in the cases of Bur- 
roughs and Fuchs. New York: S. S. Peloubet & Co. 1882. 

Blackstone’s Commentaries, for the use of students-at-law and the general reader; ob- 
solete and unimportant matter being eliminated. By Marshall D. Ewell, LL. D., 
Professor in the Union College of Law, Chicago, &c. Boston: Soule & Bugbee. 
1882. 

Humorous Phases of the Law. By Irving Browne, Editor of The Albany Law Journal, 
Author of “ Short Studies of Great Lawyers.” New edition, revised and enlarged. 
San Francisco, Cal.: Sumner Whitney & Co. 1882. 
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GENERAL NOTES. 


Common Words and Phrases. — We have seen some of the advance 
sheets of a little book with this title about to be published by Irving Browne, 
Esq., the editor of The Albany Law Journal, whose vigorous work is well 
known to many readers of The American Law Review. It is a curious illustra- 
tion of the range of the law, and of the fact, which we are always interested in 
observing, that an able aud determined man can make his profession very much 
what he pleases, so far as his own methods go. The price is pluck. 

The variety of questions which come before the courts, and the modes in which 
they come and are dealt with, are here suggested in two ways, which, at first 
thought, might seem incongruous to one not familiar with the arts of being en- 
tertaining. This is what may be called a dictionary of suggestions for lawyers, 
and a book to amuse laymen. The only way to persuade the reader that this 
assertion is true, is probably to quote a few passages. 


“Anout. Thirty or thirty-six acres is not ‘about sixty-five acres.’ Baltimore 
Permanent Building and Land Society v. Smith, 54 Md. 187, ‘This language,’ said 
the court, ‘imports that the actual quantity is a near approximation to that mentioned ; 
that is to say, within a fraction of an acre, or perhaps it might cover a discrepancy of 
one or two acres.” 

“Four hundred tons are not ‘about five hundred tons.’ Bourne vr. Seymour, 16 
C. B. 36. 

“But in MeLay v. Perry, 44 L. T. Rep. x. 8. 152, where the parties looked at and 
contracted for the sale of a heap of old iron, of unknown weight, and the vendor esti- 
mated it at ‘about one hundred and fifty tons,’ but it turned out to be only forty four 
tons, it was held that he was not bound to deliver any more, the subject-matter being 
the heap of iron inspected, and not one hundred and fifty tons of old iron, 

“¢ About to sail with cargo,’ in a charter-party, means about ready to sail with 
cargo. Therefore, a vessel not more than three-elevenths loaded, and the time of finish- 
ing subject to all the contingencies of wind, weather, labor, and boats incident to an 
open roadstead on the northern coast of Africa, cannot be considered as ‘ about to sail 
with cargo,’ within the meaning of the charter-party. Von Lingen v. Davidson, U. 8. 
Cire. Ct., Maryland, November, 1880, 11 Rep. 4. 

“ Apripgment — Compitation. An ‘abridgment’ is a condensation of the 
views of one author ; a ‘compilation’ is a selection of extracts from different authors. 
Story Holcombe, 4 McLean, 306. 

“ Apsent. One who is dead is not ‘absent.’ Rockland v. Morrill, 70 Me. 455. 

“ Apuse. Ina statute punishing carnal knowledge or ‘ abuse’ of a child under ten, 
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the word ‘abuse’ epplies only to injuries to the genital organs, and does not include 
mere forcible or wrongful ill-usage. Dawkins v. State, 58 Ala. 376; 8. c. 29 Am. Rep. 
754. 

“AputMent. ‘The “abutment,” in the sense in which the term is ordinarily used, 
is a part of the bridge. The abutment has such an immediate connection with the other 
parts of the bridge, that in speaking of a bridge, in connection with the use for which 
bridges are erected, we can no more exclude the abutment from our minds than the 
flooring or the frame-work of the bridge.’ Bardwell v. Jamaica, 15 Vt. 438. See 
Brivce. 

“ ALLOW TO GivE. Means ‘ intend to give.’ Harmon v. James, 7 Ind. 263. 

“ Ancor, LYING AT. In Walsh v. N. Y. Floating Dry Dock Co., 77 N. Y. 453, itis 
held that a vessel is not ‘lying at anchor’ when fastened toa pier. A vessel purposely 
beached, though having an anchor out for extra caution, is not ‘lying at anchor.’ Reid 
v. Lancaster Fire Ins. Co., 19 Hun, 286. See Unper Way. 

“ALL RAIL. A contract to transport goods ‘all rail’ is not broken by necessary 
intermediate ferriage, but is broken by unnecessary transportation by water for twenty 
miles. Maghee v. Camden & Amboy R. Co., 45 N. Y. 514; 6 Am. Rep. 124. And an 
agreement to transport goods ‘without transfer’ is broken by cartage across a city and 
temporary storage in the carrier’s warehouse, preparatory to reshipping by another 
road. Stewart v. Merchants’ Dispatch Trans. Co., 47 Iowa, 229; 29 Am. Rep. 476. 

glhe court said: ‘ Whether it was necessary or not to ship by the latter road, the de- 
fendant must be held to the contract as expressed in the bill of lading.’ 

“Ancient. A wall twenty years old is ‘ancient.’ Eno v. Del Vecchio, 4 Duer, 63. 

“Beasts. Dogs are not ‘beasts.’ U.S. v. Gideon, 1 Minn. 292. This was under 
a statute about injuring ‘ horses, cattle, or other beasts.’ 

“Books. Duplicates of deeds, folded up, indorsed, and kept in bundles, are ‘ books’ 
of deeds. Mumford v. Wardwell, 6 Watts, 423. A sheet of printed music is a book, 
Clementi v. Golding, 2 Camp. 25; and so is a sheet of dress patterns with directions, 
Dowry v. Ewing, 1 Bond, 540, within the copyright law. A newspaper is not a book. 
Cox v. Land and Water Journal Co., L. R. 9 Eq. 324. See Perropicat. 

Demiounx. <A demijohn, holding four gallons, is not a ‘bottle,’ withina 
statute requiring imported liquors to be packed in packages of not less than one dozen 
‘bottles’ cach. This was put on the ground that such packages of demijohns ‘ would 
be exceedingly inconvenient and cumbersome.’ U. S. v. Ninety Demijohns of Rum, 
8 Fed. Rep. 485. 

“ An indictment for larceny of a certain number of ‘ bottles of’ liquor is not sustained 
by proof of larceny of the liquor in bottles belonging to the prisoner, into which he 
drew the liquor. Comm. v. Gavin, 121 Mass. 54; s. c. 23 Am. Rep. 255. The court 
said: ‘It was suggested in the argument that the larceny of a bottle of whiskey means 
merely the larceny of the whiskey contained in the bottle. But as bottles are not of a 
uniform size, the term “ bottle” has no recognized and established meaning as a measure 
of quantity.’ 

“Greenbacks. ‘ Greenbacks’ is slang. Wesley r. State, 61 Ala 282. The court 
say : ‘“ Greenbacks ” is but a nickname, originally, or slang word derived from the color 
of the engraving on the backs of the currency so denominated, and not either the legal 
designation or a proper description of the things alleged to have been feloniously taken. 
The fact that the word has, from its conveniency, come into common use, does not make 
it by itself, withont connection with something else indicating the notes called by that 
name, a proper denomination for them in an indictment.’ 

“Heavy. In Elder v. Charlotte, &c. R. Co., 13 S. C. 279, the court undertook to 
distinguish between ‘ heavy articles’ and ‘articles of measurement,’ used in a railroad 
charter, and held that a bale of cotton, weighing four hundred and sixty pounds to 
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thirty-five cubic feet, was not ‘heavy,’ but an ‘article of measurement.’ This was re. 
versed on appeal, and it was held that the question was one of fact, to be determined by 
a jury, and regulated by proof of custom. The court below said: ‘ What, then, is q 
heavy article? ‘The term “ heavy ” is a comparative term, as applied to different articles, 
Iron is heavy, feathers are light or bulky. Yet a pound of feathers is as heavy asa pound 
of iron, Hence, an article is heavy when a certain bulk has a certain weight, while one 
which has the bulk, but weighs less, will not be heavy. On this principle we call iron 
heavy and feathers light. The difficulty is in drawing the line of demarcation, or in 
ascertaining when the weight of an article, compared with its bulk, makes it a heavy 
article. We may safely say that lint cotton is not heavy, and that cotton compressed in 
very small bales, as is now done by powerful steam or hydraulic presses, is heavy. If 
we consider bales of cotton as usually packed by farmers, and such as were shipped in 
this case, we are of the opinion that the bulk of thirty-five cubic feet, weighing only 
four hundred and sixty pounds, fails to make them “ heavy articles.” ’” 


NOTES OF EXCHANGES. 


The American Law Register, Philadelphia, Pa., July, 1882. 
Evidence. — Expert Testimony.— Article by R. W. Piper, of Chicago, 
holding that expert testimony will continue the “ subject of adverse criticism 
. so long as the statement of scientific facts and the opinions of scientific 
men are allowed to be received in the courts, and are classified by them (under 
the same head) as expert testimony,” illustrates by plates and examples from 
the Whittaker case the method which an expert witness may pursue in pointing 
out ‘ scientific ” facts to the jury. To be continued. 


Corporation. — Directors’ Duties to the Corporation. — Although a di- 
rector of a corporation may become its creditor, and take and foreclose a mort- 
gage on its property, he may not divest himself of the duties which, as director, 
he owes the corporation, and is bound to act in the utmost good faith through- 
out the transaction. Note, reviewing authorities, by Adelbert Hamilton, of 
Chieago, to the recent Iowa case of Hallam v. The Indianola Hotel Co., which 
holds the above proposition. 


Corporation. — Pledge of Shares. — Note by Arthur Biddle, on Hubbell v. 
Drexel (Eastern Circuit of Pa.), which decided that, in the absence of express 
agreement to the contrary, a pledgee of shares is entitled to have them trans- 
ferred to his own name, and, after such transfer, is not bound to retain the orig- 
inal shares pledged, so long as he keeps on hand a sufficient number of similar 
shares to answer pledgor’s demand on repayment of loan, cites authorities on 
rehypothecation by pledgee. 


Landlord and Tenant. — Catholic Priest.— Not a Tenant of the Par- 
sonage. — Right of Supervising Bishop to remove. — Note by W. W. 
Thornton, of Indianapolis, to the Indiana case of Chatard v. O’Donovan. 
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Attorney, Compromise by, without Knowledge of Client, invalid. — 
Whipple v. Whitman. R. I. Supreme Court. Opinion by Durfee, C. J. 


Ohio Law Journal, July 27 and Aug. 10, 1882. 
Papers on the Virginia Military Lands in Ohio, by Jeremiah Hall. 


Ibid., Aug: 17, 1882. 

Corporation, Foreign. — Service on Agent.— Forcign corporations doing 
business in Ohio may be sued by non-residents, in the United States Circuit 
Court, by process served on the agents of such corporations in the State; and 
it is immaterial where the cause of action arose or the contract was executed. 
Mohr & Mohr Distilling Co. v. Sundry Insurance Companies. United States 
Circuit Court. Southern District of Ohio. Matthews, J. 


The Law Journal, London, July 1, 1882. 

Bills and Notes. — The Alteration of Bank-notes discusses the late case 
of Suffolk v. Bank of England, Law Journal Reports, July, 1882, deciding that 
an alteration in the number of a Bank of England note affects its validity in 
the hands of an innocent holder. 


Ibid., July 8, 1882. 

Admiralty.— Collisions between Ships of the same Owner discusses 
exceptions against collision in bills of lading, and the law where both ships were 
owned by the defendants, and only one ship was in fault. 


Thid., July 15, 1882. 

Wills. — Rectifying Mistakes in Wills discusses Morrell v. Morrell, where 
the testator instructed his solicitor to draw up a will leaving ‘all my B. shares” 
to his nephews. The counsel or clerk inserted the word “ forty” before B., 
whereas the testator owned four hundred ; and Sir James Hannen decided, these 


facts having been found by the jury, that the word * forty” should be stricken 
out. 


England — A History of English Judicature is being published in The 
London Law Journal. 


NOTES OF CASES. 


STATE COURTS. 


CONNECTICUT. 

Trusts. — Dividends. — Principal and Income. — John Grou, a wealthy resi- 
dent of Hartford, died in 1866, leaving $100,00u in trust for his children, they to 
share equally in the “ rents, dividends, increase, and income.” Included in the trust 
fund was 244 shares of tna Insurance Company stock, then worth $194 per 
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share. In 1881 the company, instead of capitalizing its surplus, increased its cap, 
ital by 10,000 shares of $100 each by subscriptions. The existing stockholders had 
the privilege of taking these shares at par, when they were, as a fact, worth over $200 
each because of the large dividends. The right to subseribe to the shares was, therefore, 
at a premium, and the trustees of the Grou fund, having the right to subscribe to 814 
shares, sold to other parties the right of subscription to 344 shares, receiving therefor 
$4,859.50. Of this sum they applied $4,700 to the purchase of 47 shares of $100 each 
Hence, the shares really cost the estate nothing in one sense, and might appear to be in 
the nature of clear profits of the trust fund. The heirs so held, and brought an amicable 
suit against the trustees to compel them to turn over to them (the heirs) the 47 shares 
in question, worth then about $235 each. The law questions were reserved for the 
Supreme Court of Errors, and turned mainly upon the point whether the 47 shares were 
“income or increase” of the fund, or constituted a portion of the principal. Judge 
Pardee, who writes the opinion of the court, says: “ A shareholder has no proprietary 
interest in the accumulated profits properly retained by a corporation for the protection 
of its capital. He first obtains it when the corporation has, either in fact, form, or inter- 
est, set his proportion thereof as a dividend to his individual credit. In this case the 
corporation did not make any division or part with any of its earnings in behalf of the 
stockholders. On the contrary, it manifestly desired to retain the surplus it had, and 
increase its strength by adding $1,000,000 to its capital. Its accumulated earnings all 
remained its property, and subject to its risks of business. It offered to its shareholders the 
privilege of paying in the sum named. Investors were of opinion that this privilege was 
worth a premium, because they believed the income, from its capital, surplus, and busi- 
ness, would yield regular dividends largely in excess of the ordinary rate of interest. 
Then, as to the trust fund, the increase in the market value of the stock held by the 
trustees, or from the vote increasing the capital and it incident rights of subscription, 
formed a constituent part of the capital. And when the trustees realized this excess by 
a sale of their privilege, the proceeds remained a part of that capital. In short, all the 
increase of value which is realized from the act of the trustees in selling either the exist- 
ing shares with the privilege annexed, or the privilege severed therefrom, belongs to the 
capital of the fund. All that is realized from the act of the corporation in making 
dividends belongs to the life tenant, in this case the trustees. The Superior Court is 
advised that the 47 shares paid for are a part of the principal of the trust fund to be 


retained by the trustees.” Driniey vy. Grou. Supreme Court. — Boston Herald, Boston, 
Mass., Aug. 1, 1882. 
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